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Statement of Facts.

The bill shows that:

—

The mining claim in controversy was located on the

2ist day of September, 1867, under the provisions of

the mining act of Congress of July 26, 1866, which pro-

vided that each locator was entitled to 200 feet in length

along the vein located, by W. S. Bell and the fourteen

other persons named in the location notice. Exhibit A,



2

attached to the bill, (Trans., p. 4) amongst whom, by

mesne conveyances, are the complainant's grantors.

The notice of location of said claim was recorded in

the office of the proper mining recorder and in the

office of the proper County Recorder in October, 1867.

(Trans., p. 4.)

That on the day of the location said locators took

possession of said ground and occupied the same as a

mining claim.

(Trans., p. 5.)

That an application for patent for said claim was

made in February, 1869, by five of such locators, con-

spiring and colluding with ten other persons who did

not deraign title from any of said fifteen locators and

who were also without paper title of any description.

(Trans., p. 6.)

That on March loth, 1869, eight of these interlopers

united with two out of the said five locators, who had

joined with them in said application for patent, in a

deed to the other two interlopers and to the other three

original locators who figure in said proceedings.

(Trans., p. 13.)

That thereafter patent issued for said claim to said

five locators and their said pretended grantors and there

was omitted therefrom the names of ten of the locators

who still had title thereto. (Trans., p. 11.)

That at the date of the issuance of the said patent,

to-wit: in August, 1874, William S. Bell, Charles Bell,



J. M. Epperson, Thomas Washington, Charles Myr-

tetus, John A. Robinson, N. P. Chipman and his asso-

ciates, George M. Pinney and Otto Walther, by virtue

of said patent proceedings, and mesne conveyances

from certain of such patentees, claimed to be the own-

ers of the whole of said mining claim ignoring the

interest of one William Troop therein who, as the bill

shows, was a grantee of said J. M. Epperson before the

initiation of said patent proceedings. (Trans., p. 15.)

That on August 27, 1874, two of the original locators

and patentees, viz.: said W. S. Bell and Charles Bell

united w^ith said Otto Walther, Charles Myrtetus, John

A. Robinson and N. P. Chipman and his said associ-

ates in a deed of an undivided one fourth part of said

mining claim to one William B. Carr. (Trans., p. 16.)

That on the 14th day of November, 1874, the interest

of one of the excluded co-locators, to-wit: the undi-

vided interest of two hundred feet owned by W. W.
Davis, named in the said location notice as Henry H.

Davis, was transferred by Constable's deed to said Otto

Walther. (Trans., p. 23.)

That on the 2d day of June, 1 875, said W. S. Bell and

Charles Bell united with said Otto Walther, John A.

Robinson, N. P. Chipman and his associates and

George M. Pinney in conveying to said William B.

Carr an undivided three fourths part of said mining

claim. (Trans., p. 27.)

That upon the delivery of said deed, last aforesaid,

said Carr executed a certain written declaration of trust

wherein it was recited that said grantors last aforesaid



were the owners of an undivided three fourths part of

said claim and that he, said Carr, was the owner in

common, in his own right, of the one fourth part

thereof, and that said conveyance was made to said

Carr to enable him to negotiate and conclude a sale of

the entire property in his own name. (Trans., p. 28.)

This declaration of trust further provided that said

Carr should pay to said grantors certain sums of money

and give them other things of value within a certain

time therein specified in full payment and satisfaction

of all and singular their said interests in said mine so as

aforesaid conveyed by them. That if such payments

were not made within such time said Carr would re-

convey to the aforesaid parties their undivided inter-

ests therein. And further, that ^'until performance

hereof by said Carr the said parties shall retain pos-

session of and may work the said mine taking to their

own use all the rents, issues and profits thereof, first

paying and satisfying all charges and indebtedness that

may be created or incurred in holding and working the

same, and in no event is said Carr to be in any manner

charged with any indebtedness or outlay in that behalf."

That on the 19th day of May, 1882, said Carr, trustee

as aforesaid, reconveyed to two of his said cestuis que

trust, to-wit: to said Robinson, an undivided one hun-

dred and fifty feet; and to said Otto Walther, an undi-

vided nine hundred and thirty-seven and one half feet

of said claim.

Otherwise, said Carr never in any way executed or

sought to execute the said trust and at the time of Carr's



death in 1897 said trust remained unfulfilled, except

as above stated. (Trans., p. 33.)

That no further or other conveyance affecting this

property was made by any person whomsoever, until

the i6th day of May, 1891, when the tax collector of

Sonoma County sought to convey said property to one

F. G. Nagle in two purported deeds of conveyance.

That said conveyances were based upon sales of the

property for delinquent taxes invalidly levied and as-

sessed against the ''Socrates Quicksilver Mining Com-

pany'' and ''Socrates Quicksilver Mine" in the years

1879 and 1880. (Trans., p. 35.)

That on May 22, 1891, said Nagle, pretendedly con-

veyed said premises to one Alexander Warner.

(Trans., p. 36.)

That on January 3, 1898, said Warner, as plaintifif,

commenced a suit to quiet title to the whole of the prem-

ises in controversy in the Superior Court of Sonoma

County against one Lizzie Carr as executrix of the last

will of said William B. Carr, deceased, as sole and

only defendant. Said defendant appeared in said suit

and made verified answer, in the nature of a disclaimer,

of any estate, or interest, or right, or title to, or claim

upon the property described in said complaint on the

part of the estate of said William B. Carr, deceased.

(Trans., p. 36.)

That on the 5th day of February, 1898, the said Court

rendered judgment in favor of said Warner and against

said executrix quieting title as against her to the whole

of said property. (Trans., p. 37.)
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That on January 12, 1901, the said Warner, plaintiff

in said action last aforesaid, commenced a second suit to

quiet title in said Superior Court making one John

Lloyd, as assignee of said Robinson, the sole defendant

therein. Thereafter the following named persons were

also made defendants in said suit, viz. : Carr Realty

Company, W. H. Troop, and Kittie E. Rye, as the ad-

ministratrix of the estate of Otto Walther, deceased.

(Trans., p. 39.)

That during the pendency of said suit, respondent

Huntington was substituted as plaintiff in the place and

stead of said Warner.

The case proceeded to trial upon its merits, and

thereafter said court adjudged that the following per-

sons were the owners of said claim in the following

proportions, viz.:

—

F. A. Huntington, an undivided 962^ feet

Kittie E. Rye, as administratrix, etc 937J "

Carr Realtv Co., as the successor in interest

of W. B. Carr, deceased, an undivided. . . .750 "

W. H. Troop, an undivided 200 "

Robinson's Assignee, an undivided 150 "

Total 3000 feet

(Trans., p. 40.)

Thereafter respondent Huntington purchased the

said Robinson interest of 150 feet and the interest of

Chipman and his associates in and to 37J feet of this

property.

(Trans., p. 47.)



The respondent William H. Troop claims to be the

successor in interest of said William Troop.

That the respondent Jordan claims to be the grantor

of the distributees of the Walther estate.

(Trans., p. 48.)

That on October 30, 1902, the said Superior Court

duly appointed the respondent, W. H. Humphrey, as

trustee in the place and stead of William B. Carr, de-

ceased, upon the petition of one George M. Pinney,

Junior, who claimed to be the grantee and successor in

interest of said George M. Pinney, one of said Carr's

trustors, of an undivided fifty feet in said mining claim.

(Trans., p. 51.)

That said Humphrey ever since said day last afore-

said has been the duly appointed, qualified and acting

trustee, under and by virtue of such trust, in the place

and stead of said William B. Carr, deceased.

That the said notice of location, patent and various

deeds of conveyance were each duly recorded in the

office of the proper county recorder at or about the time

they F^cpgctiyJIy bear date.

The bill shows no change in the value of the prop-

erty.

The bill further shows the death of the following

four locators who were excluded from the patent pro-

ceedings, viz.

:

Jessey B. Epperson, who died in 1881, letters of ad-

ministration prayed for in November, 1902.

(Trans., p. 52.)
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George M. Parker, who died in 1894, letters of ad-

ministration prayed for in October, 1894.

(Trans., p. 53.)

William T. Lane, who died in 1896, and Katherine

Lane, who died in 1902. Letters of administration in

both estates prayed for in January, 1903.

(Trans., p. 54.)

That the appellant is the successor in interest of all

of said locators, excepting said Epperson and Parker.

(Trans., p. 46.)

Also the deaths of the following named persons, viz.

:

Otto Walther, whose interest is now claimed by said

respondent Jordan, died in 1886, letters of administra-

tion prayed for in September, 1896. (Trans., p. 47.)

William Hale died in 1886, letters of administration

prayed for in June, 1901. (Trans., p. 55.)

William B. Carr, whose one fourth interest is now

claimed by said respondent Carr Realty Company, died

on May 9, 1897, letters testamentary prayed for in May,

1897. (Trans., p. 49.)

The bill further show^s there was no change by deed

in the relation of the parties from 1875 until the com-

mencement of this suit, to-wit: on February, 1903,

except as follows :

—

In 1882 said Carr reconveyed to said Robinson and

said Walther their respective interests of one hundred

and fifty and nine hundred and thirty-seven and one

half feet in said mining claim. (Trans., p. 33.)

In 1 89 1 the tax collector of the county in which the

property in controversy is situated pretendedly con-



veyed the whole thereof to one F. G. Nagle. In the

same year said Nagle conveyed his interest in the prop-

erty to one Alexander Warner. (Trans., p. 35.)

In 1900 the Carr Estate was distributed to the Carr

Realty Company. In the same year the heirs and

devisees of Carr joined in conveying the premises to

said company. (Trans., pp. 49-50.)

In 1901 said Warner conveyed his interest to the said

respondent Huntington. (Trans., p. 41.)

In 1902 said respondent Huntington conveyed to said

respondents Thomas W. Nowlin and John H. Miller

the several interests now asserted by each of them.

(Trans., p. 47.)

In October, 1902, the Otto Walther interest, includ-

ing the interest of Troop to 200 feet, was transferred

to the respondent William H. Jordan.

(Trans., p. 48.)

It further appears that from 1876 to the year 1900,

no work was done upon the claim in controversy; that

when work was resumed thereon, it was by Huntington

and his confederates at a pecuniary loss and a waste of

the substance of the estate. (Trans., p. 34.)

The bill further shows that on ro-wit: the 23d day of

January, 1903, said respondents Huntington, Jordan,

Nowlin, Miller, Troop and the Carr Realty Company

commenced a suit against this complainant and the

other respondents herein named to quiet title to said

mining claim, and the whole thereof. That suit was

removed to this Court and is still pending.

(Trans., p. 56.)
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That thereafter and on the 7th day of February, 1903,

this suit was commenced. (Trans., p. 70.)

The said respondents, W. S. Bell, Charles Bell,

George M. Pinney, as administrator, etc., allowed the

bill to be taken pro confesso as to each of them.

(Trans., p. 99.)

The respondent Humphrey, as trustee, duly appeared

but took no other action herein. (Trans., p. loi.)

The respondent Parker made answer and filed a cross

complaint herein. (Trans., p. 75.)

The said respondent Caldwell was duly served with

process but made no appearance or took other action

herein. (Trans., p. 73.)

The said respondents Jordan and Nowlin demurred

jointly, Huntington, Troop and the Carr Realty Com-

pany demurred jointly, and Miller demurred sepa-

rately to the bill on various grounds, including laches.

The latter ground was the only question the Court

thought it necessary to consider. (Trans., p. 104.)

The demurrers were argued and submitted and sus-

tained upon the ground of laches and the bill dismissed.

This appeal is from the order dismissing the bill.

ASSIGNMENTS OF ERROR.

(Trans., p. 112.)

I.

That the said Circuit Court erred in sustaining the

demurrers to the bill in said suit.
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II.

That said Court erred in dismissing the bill in said

suit on the ground of laches, no laches being shown upon

the face of the said bill.

III.

That said Court erred in holding that this complain-

ant was guilty of laches from matters dehors the bill.

IV.

That said Court erred in holding that said bill

showed upon its face that it would be, and was inequi-

table to allow the complainant to now assert its rights.

V.

That said Court erred in holding that said bill

showed that the complainant's inaction worked injury to

anyone.

VI.

That said Court erred in holding that said bill

showed any occasion for the complainant to more

promptly assert its rights.

VII.

That said Court erred in not holding that the said

respondents and their grantors and predecessors in in-

terest were not tenants in common with the complainant.

VIII.

That said Court erred in holding that laches bars the

right of one co-tenant against the other in the absence of
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a showing in the bill that the defending co-tenants had

acquired title in fee by prescription to the disputed

premises.

IX.

That said Court erred in holding that laches could be

imputed to a co-tenant in possession according to his

right.

X.

That said Court erred in not holding that this com-

plainant's possession with the respondents' had never

been disturbed; that no ouster had occurred and no acts

of exclusion upon the part of the respondents equivalent

to an ouster had ever taken place.

XL
That said Court erred in holding that said respond-

ents had been lulled into security by any act of this com-

plainant and its grantors.

XII.

That said Court erred in not holding that the parties

to this suit wxre in almost exactly the same position now

that they were at the time the wrong for w^hich redress

is sought was done.

XIII.

That said Court erred in holding that mere lapse of

time acted as a bar in this suit.

XIV.

That said Court erred in not holding that under the

circumstances of this case the wrong done to the com-
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plainant was a continuing one and that lapse of time

did not purge the respondents' conduct from the fraud

alleged in the bill.

XV.

That said Court erred in holding the parties partici-

pating in or acquiring title with full notice of the fraud

charged in the bill can charge laches on the part of this

complainant in bringing this suit within the time pre-

scribed by the statute of limitations of the State of Cali-

fornia.

XVI.

That said Court erred in holding that it does not ap-

pear in said bill, and that it was intentionally left out of

said bill, upon what claim of title the five co-locators of

the mining claim in controversy, with others, applied

for the patent mentioned and set out in the bill.

XVII.

That said Court erred in holding that the respond-

ents, Frank A. Huntington, Thomas W. Nowlin and

John H. Miller could maintain the defense of laches in

this suit as it is shown in said bill that their, and each of

their asserted titles were and are of recent origin, and

that since the inception of said titles such work as had

been done upon the premises in controversy had resulted

in pecuniary loss and a waste of the substance of said

premises.

XVIII.

That said Court erred in holding that the respond-
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ents, Carr Realty Company, W. H. Jordan and W. H.

Troop could maintain the defense of laches to this suit

as it is shown in said bill that said respondents, and each

of them, are, and were, co-tenants of and trustees for

this complainant and as such have held the possession

of said premises for themselves and this complainant

and its grantors until ejected therefrom by the act of

said respondent, Frank A. Huntington, in the year 1900.

XIX.

That said Court erred in holding that it did not ap-

pear in said bill whether the application for patent, as

charged in the bill, was on the old location, that is the

location of September, 1867, or on a new location, or

made upon any location.

XX.

That said Court erred in holding that said bill

simply says that such five persons and their associates

applied for a patent and that they were guilty of prac-

ticing fraud on the government alone.

XXI.

That said Court erred in holding that numerous con-

veyances of different parts of the ground in controversy

to different parties were made wholly upon the title as

set up by the said second set of claimants to such ground.

XXII.

That said Court erred in holding that the bill avoided

the making of allegations as to what title the application

for patent was based upon, or applied for.
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XXIII.

That said Court erred in holding that it was to be

presumed and in presuming that the said application for

patent was based upon another location than that set out

in the bill.

XXIV.

That said Court erred in holding that a patent for a

mining claim cannot be procured without a location

notice.

XXV.
That said Court erred in holding that there must have

been, and was, a location notice and that there must have

been, and was, a chain of title from that location notice

down to the applicants for patent, and that such is self-

evident under the law, or evident at all.

XXVI.

That said Court erred in holding that if the first loca-

tors including the grantors of complainant who were

not included in said application for patent did not make

any opposition or adverse claim, it would be, and was,

evident that they had forfeited their rights to the ground

patented.

XXVII.

That said Court erred in holding that the law pro-

vides that, if the first locators, excluded as aforesaid, did

not make any opposition to the application for patent,

they forfeited their rights to the ground patented.
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XXVIII.

That said Court erred in holding that co-owners in a

mining claim must make their contest or they forfeit

their claim of title to the property in dispute in case a

patent for the claim is applied for by some of their co-

owners not acting in concert with the other co-owners

or co-tenants.

XXIX.

That said Court erred in holding that a patent was

iron-clad in its potency to protect its holders against co-

tenants or co-owners not named therein and who had

been improperly deprived of participation in the patent

proceedings by the co-owners or tenants in common

who applied for and obtained such patent.

XXX.

That said Court erred in not holding that when said

five co-locators applied for a patent for the ground in

controversy in the name of themselves, and others, but

not including the grantors and predecessors in interest

of complainant, that said patent proceedings and the

patent issued in pursuance thereof inured to the benefit

of the original fifteen locators of said mining claim.

XXXI.

That said Court erred in not holding that the patent

so procured under an outstanding title obtained by said

five co-locators for the benefit of themselves and their

said co-locators excluded by name from said patent



17

proceedings and the patent issued in pursuance thereof

(enured to the benefit of the excluded locators).

XXXII.

That said Court erred in not holding that the said

five co-locators, who, with others, obtained the patent

for the ground in controversy, were trustees of the re-

maining co-locators excluded from such patent pro-

ceedings.

XXXIII.

That said Court erred in not holding that said

patentees and their grantees, with notice were, and are,

the trustees of such excluded co-tenants (and) of this

complainant.

XXXIV.

That said Court erred in holding that various pur-

chasers had procrred interests in the property subse-

quent to the issuance of the patent. Said purchasers

not being shown in the bill to be bona fide purchasers

of such or any interest in the property in dispute.

XXXV.
That said Court erred in holding that such purchas-

ers, not being bona fide purchasers, had a right to

depend upon the patent as valid in the face of the alle-

gations in the bill showing that the facts of the fraudu-

lent acts in obtaining the patent by excluding co-tenants,

were of record in the office of the county recorder, for

the county in which said mining claim was situated at
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and prior to the procuring of such interest by such pur-

chasers.

XXXVI.

That said Court erred in holding that tax sales,

shown in said bill to be invalid, and also a judicial adju-

dication of the title to which the complainant, nor its

grantors, were parties tended to or did show laches

upon the part of complainant or its grantors.

XXXVII.

That said Court erred in holding that there was

another location of the mining claim in controversy.

XXXVIII.

That said Court erred in holding that it must be, and

was evident that respondents depended upon some title

independent of their first locators.

XXXIX.

That said Court erred in holding that the failure of a

tender of contribution in the bill for the expense of

obtaining the patent was an element of laches.

XL.

That said Court erred in holding that complainant

should tender contribution of the expense of obtaining

the patent in a case when such patent was fraudulently

procured.

XLI.

That said Court erred in holding that a number of
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new purchasers who were, and are, innocent parties

have been brought into this controversy.

XLII.

That said Court erred in holding that any of the

respondents was a bona fide purchaser of any interest

of the mining claim in controversy.

XLIII.

That said Court erred in holding that great many

parties to the fraud have died.

XLIV.

That said Court erred in holding that the death of

any party shown in the bill to have died since the issu-

ance of said patent was in any way a detriment to the

rights of the respondents.

XLV.

That said Court erred in holding that the value of

the property had greatly changed.

XLVI.

That said Court erred in holding that any change in

the value of the property in controversy was shown in

the bill. (Trans., p. 112.)

POINTS.

I.

The ruling upon demurrer should have been con-

fined to the facts in the bill and admitted by the
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demurrer and should not have been based upon a sup-

posititious case nor upon statements made by counsel on

the argument, contradictory of the record.

II.

The doctrine of laches does not apply because the

relations of the parties and the value of the property

remiained substantially unchanged; and no new rights

have arisen which would render it inequitable to per-

mit the appellant to assert its rights.

III.

The appellant's inaction does not appear to have

worked injury to anyone, nor is it shown that there was

any occasion for appellant to more promptly assert its

rights.

IV.

The locators of the mining ground in controversy

became co-tenants by virtue of the location of the same;

and when part of the co-tenants surreptitiously applied

for a patent for the same they also became the trustees

for the excluded co-tenants and the grantees of such

patentees, with notice, occupy the same position.

V.

That where a patent is so obtained it is not necessary

for the excluded co-tenants to adverse such application

under the mining laws of the United States; nor can it

be assumed that such an application is based upon a

second or junior location made by some of the co-ten-
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ants in opposition to the rights of the other co-tenants

which is superior in right to the senior location, no

abandonment or forfeiture being shown.

VI.

The possession of the excluded co-tenants was never

disturbed. During all the times mentioned in the bill

up to the year 1900 the appellant and its grantors were

in possession according to their right and they were not

divested of that right by the appellees or their grantors,

until respondent Huntington entered upon the prop-

erty in January, 1900, and commenced to work upon

and mine the claim, without legal or equitable title.

Hence, the appellant is not chargeable with laches.

ARGUMENT.

I.

Facts should not be inferred in support of a de-

murrer OR BE introduced THEREIN.

A demurrer to a bill in equity cannot introduce as its

support new facts, which do not appear on the face of

the bill and which must be set up by plea or answer.

Stewart \. Masterson, 131 U. S. 151.

Story Eq. PI., 9th ed., sees. 447, 448, 503, 647.

Where deeds and other written instruments arc set

up in a pleading from which a certain inference as to

their legal effect may plausibly be drawn, but it is al-

leged as a fact, that a reason existed for their execution
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which would justify a different inference as to their

legal effect it cannot be held on demurrer that the for-

mer inference should, and the latter should not, be

drawn, but proof must be adduced to show the actual

facts which determine the proper effect of the instru-

ments.

Smith V. Glasgoiv Inv, Co., 74 Fed. 332.

In Darrow v. H. R. Home Prod. Co., 57 Fed. 467,

the Court said:

"Whether the charter and by-laws of the defendant

prevent it from contracting except under seal nowhere

appears except in the demurrer. For aught appearing

in the complaint the defendant has ample power to

contract by parol. It will be time enough to consider

the question when properly raised upon the record. It

follows that the demurrer must be overruled."

Questions raised in argument as the ground of de-

murrer ought not to be disposed of on a demurrer to

the bill failing to make averment of facts in the

cause which it is claimed by the defendant vitiate the

proceeding. They can only be disposed of when de-

veloped on the trial.

Pettit V. To^icn of Hope, 2 Fed. 623

;

Waite V. City of Santa Cruz, 75 Fed. 967.

[7. P. Ry. Co. V. Meier, 28 Fed. 9, was an action to

quiet title. A demurrer was interposed to the bill. In

the course of the opinion Mr. Justice Brewer said:

"I do not read the allegations of the bill as showing

possession to the defendants in terms, and while there
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are some expressions that point in that direction, yet

the matter is left open. If I could take the statements

of counsel on argument, the probabilities are that the

defendants are in possession, or some of them at least.

But I must act on the bill as it reads, and upon its alle-

gations I think that ground of demurrer cannot be sus-

tained."

In Townsend v. Vanderwerker, i6o U. S. i86, the

Court said:

"There are doubtless circumstances in the case which

indicate at least a difficulty of proof, if not to arouse a

suspicion, that perhaps the plaintiff may have over-

stated his case, but the pleader in a bill in equity is not

bound to state either the testimony or facts which mili-

tate against his theory, but only to present his case in

the light most favorable to his own interests, and asks

that, upon such presentation the court shall decide upon

the sufficiency of his bill."

The Court below assumed in the case at bar that

there was no tenancy in common or question of trust

involved in this case, and that the patent mentioned in

the bill was based upon an adverse location. The lower

Court said:

"It is asserted here by opposing counsel aliunde the

record that a second location was made. That however
we cannot consider except this: we may infer there w^as

another location. * * * We know very well that

a patent cannot be procured upon a mining claim with-

out a location notice. * * *

"There must have been a location notice and there

must have been a chain of title from that location notice
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down to the applicants for patent. That is self evident

from the law. So it is evident these applicants for

patent must have had a location notice on which to rely,

and shown a chain of title in themselves before they

were entitled to the property. It seems that this patent

was pending three or four or five years. I find no alle-

gation as to whether the first locators made any opposi-

tion to the patent. If they did not make any opposition

it would be evident that they had forfeited their rights.

The law so provides. They must make their contest or

they forfeit their claim of title to the property in dis-

pute." * * *

"The plaintiff says that it and its grantors were co-

tenants with these other parties. / cannot see why they

were co-tenants, if these other parties depended on

another location. As I say they must have had another

location. They could not depend on the original loca-

tion because they were not parties to that, and in order

to make them co-tenants, it must appear that both

parties relied upon the same origin of title and not upon

opposing titles, but it must be evident that defendants

depended upon some title independent of these first

locators and I think adverse to them, so that under no

circumstances are they co-tenants.' ' (Trans., p. 107

et seq.)

If there were any reasons why the legal title ought

not to be divested out of the appellees, they must be

brought forward by plea or answer. The Court can-

not say merely on an inspection of the bill that the

relief sought is barred by laches. To warrant such a

ruling the case ought to be free from doubt, as was

said in Putnam v. New Albany, 4 Biss. 365.

Lemoine v. Dunklin Co., 38 Fed. 570.

m
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The ruling of the Court in the case at bar is not in

harmony with the law and the facts stated in the bill

and admitted by the demurrers.

A notice of location is not an instrument required by

the United States mining law as an element of location

of a mining right or claim.

Hawsv. Victoria Copper M. Co., i6oU. S. 318;

Black V. Elkhorn M. Co., 163 U. S. 445;

Nor does the act of Congress require a mining claim

to be recorded.

Gird V. California Oil Co., 60 Fed. 535 ;

Meydenbauer v. Stephens, 78 Fed. 787;

Smith V. Nerjcell, 86 Fed. 58;

Moore V. Hammerstag, 109 Cal. 122;

The Court will take judicial notice that at the time

of the location there was no State law requiring notices

of location to be recorded, and there is no allegation in

the bill that the local rules required recordation.

Therefore recording of such notice was not required.

Thompson v. Spray, 72 Cal. 533;

Souter V. Maguire, 78 Cal. 544.

Nor does it necessarily follow that '^There must have

been a location and there must have been a chain of title

from that location notice down to the applicants for

patent or that that is self evident under the law." On
the contrary, the United States mining law distinctly

provides that: ,
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"Where such person or association, they and their

grantors, have held and worked their claims for a

period equal to the time prescribed by the statute of

limitations for mining claims of the state or territory

where the same may be situated, evidence of such pos-

session and working of the claims for such period shall

be sufficient to establish a right to a patent thereon un-

der this chapter." (VI, Title XXXII.)

Rev. Stats., sec. 2332.

Where an applicant for a patent relies on a title un-

der the statute of limitations as provided by said section

2332, his line of procedure is set out in paragraphs 69

to 73 of the Land Office Regulations. Paragraph 70

of said regulations provides that:

''Where an applicant desires to make his proof of

possessory right in accordance with this provision of

law he will not be required to produce evidence of loca-

tion, copies of conveyances or abstracts of title/'

In the event of the mining records in any case having

been destroyed by fire or otherwise secondary evidence

of the possessory title of the applicant for patent is re-

ceived by the land department and patent may issue

thereon.

L. O. Reg., par. 33.

If a person actually holds possession and works the

claim for the requisite period of time under the local

statute of limitations his right to patent is complete.
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Such possession and working is the equivalent of a valid

location.

Belk V. Meagher, 104 U. S. 287;

Altoona Q. M. Co. v. Integral O. M. Co., 114

Cal. 105.

It follows that it was not essential that the grantors

named in the deed of March 10, 1869, should have title

to the mining ground in controversy to enable the five

excluding locators to procure the patent in the names

of themselves and their grantors. (Trans., p. 11.)

This must be true, for one may enter under a deed

describing the boundaries of the claim, his grantor

being without title. Such entry will be under color of

title, and his possession will in time ripen into such a

right as will authorize the government to issue its pat-

ent although no location ivas ever made.

Lebannon M. Co. v. Con. Rep. M. Co., 6 Colo.

381;

Harris v. Equator M. & S. Co., 8 Fed. 863 ;

420 Mg. Co. V. Bullion Mg. Co., 3 Saw. 645.

One may, therefore, enter upon public land without

location, and if the extent of his possession is defined,

his holding adverse against all the world save the gov-

ernment, and his working of the claim such for the

required period, as will indicate a continuous posses-

sion and user, he may apply for patent, basing his right

upon such possession and user.

Lindley on Mines, (ist ed.), sec. 688.
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By virtue of the location of the mining claim in con-

troversy, the locators thereof under the location of Sep-

tember, 1867, became tenants in common of the ground

located under a common source of title.

Chase V. Savage Mining Co., 2 Nev. 14;

Morton v. Solombo etc. Co., 26 Cal. 527;

Gore V. McBrayer, 18 Cal. 582;

Morenhaut v. Wilson, 52 Cal. 263;

And none of them could go behind it to the preju-

dice of another.

Whitman v. Steiger, 46 Cal. 256;

Spectv. Gregg, ^i Cal. 198;

Olney v. Sawyer, 54 Cal. 379;

Rego V. Pelt, 65 Cal. 254.

The possession of one tenant in common inures to the

benefit of all until the possession becomes adverse.

Mallett V. Uncle Sam, i Nev. 188 ;
'

Warring v. Crow, 11 Cal. 366;

Southmayd v. Southmayd, 4 Mont. 100;

Colman v. Clements, 23 Cal. 245

;

Union Con. S. M. Co. v. Taylor, 100 U. S. 37;

Van Valkenburg v. Huff, i Nev. 148.

A status once established is presumed by the law to re-

main until the contrary appears (see People v. Feilen,

58 Cal. 218) ; or, as a like rule is expressed in the Code

of Civil Procedure (see section 1963, subdivision 32),
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*'that a thing once proved to exist continues as long as is

usual with things of that nature."

Kidder v. Stevens, 60 Cal. 419.

The bill shows that the locators of the mining claim

in controversy entered into actual possession of that

ground under the location of 1867. Therefore the pre-

sumption of law is that the possession and its original

character continued until the contrary is shown or

appears.

It follows that any one who sought to acquire any

interest in the property in question took with notice of

the rights of the appellant and its grantors.

In Sioneseifer v. Kilburn, 122 Cal. 664, the Supreme

Court of this State announces the principle sustaining

the foregoing proposition in the following language:

"It is said in Bryan v. Ramirez, 8 Cal. 461, 68 Am.

Dec. 340, that Svhere a party has an equity and also

actual possession of the property, a purchaser of the

legal title is bound to take notice. The law permits an

equity to exist, but does not require or permit it to

be recorded; and when the party holding the equity

does all the law will permit him to do, his equity will

be protected, and all w^ho purchase of a grantor out of

possession must take notice.' The principle of equity

jurisprudence announced in Bryan v. Ramirez, supra,

has been asserted in many subsequent cases, but dif-

ferently expressed. In some of them such possession

has been held to impart notice per se; but in others
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such possession was treated as evidence of notice only.

The result, however, should be the same in either view."

The rule of law^ that a person coming into possession

of lands under the agreement or license of another can-

not be permitted to deny the title of the latter, when

called upon to surrender, is of almost universal ap-

plication.

Phelan v. Kelly, 25 Wend. 391.

This principle extends to one who takes possession

by virtue of a claim of title, of which title he is co-

tenant with others. Upon any contest arising between

himself and his co-tenants he cannot, at least while re-

maining in possession, deny the validity of the common

source of title, nor defend himself by proving that the

paramount title is in some third person.

Braintree v. Battles, 6 Vt. 395 ;

Funk V. Neivcomer, 10 Md. 301

;

Olney v. Sawyer, 54 Cal. 379;

Newman v. Bank of California, 80 Cal. 373.

The transaction by which some of the tenants in com-

mon claim to have acquired the whole estate to the ex-

clusion of their co-tenants cannot be upheld within the

principle of many cases.

Van Home v. Fonda, 3 Johns Ch. 388

;

Rothwell V. Dewees, 2 Black (U. S.) 613 ;

Knolls V. Barnhart, 71 N. Y. 474;

Dubois V. Campan, 24 Mich. 361.
^



31

It is conceded that a tenant in common, under some

circumstances may make a valid relocation of the

claim to the exclusion of his co-tenants, but there must

first have been due severance of the relations of the co-

tenants. For instance, after abandonment and for-

feiture of the claim held in common. But if the

relocation is tainted with fraud the relocating co-tenant

will be held to be a constructive trustee under the relo-

cation for his co-tenants.

Saunders v. Mackey, 5 Mont. 523.

Or if the claim is relocated by a third person through

collusion w^ith one of the co-tenants, the relocator may

be declared a trustee for the defrauded co-tenants,

Doherty v. Morris, 11 Colo. 12,

even after patent has issued without adverse suit being

brought during the pendency of the patent proceeding.

Proof of abandonment of the claim must first be

shown to enable some of the original locators to asso-

ciate themselves with strangers in a valid relocation of

the claim.

Strang v. Ryan, 46 Cal. 33.

And a forfeiture of a mining claim cannot be estab-

lished except upon clear and convincing proof of the

failure of the locators or owners of the claim to have

the work done or improvements made to the amount

required by law.

Hammer v. Garfield M. and M. Co., 130 U. S.

292;
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Book V. Justice M, Co., 58 Fed. 118;

Emerson v. McWhirter, 133 Cal. 515.

Where either abandonment or forfeiture are relied

upon the burden of proof rests with the party asserting.

Quigley V. Gillett, loi Cal. 462;

Jokfison V. Young, 18 Colo. 625.

Lapse of time, absence from the ground or failure to

work it for any definite period unaccompanied by other

circumstances, are not evidence of abandonment.

Partridge v. McKinney, 10 Cal. 181

;

Mallett V. Uncle Sam M. Co., i Nev. 157.

The mining law, the regulations of the land office and

the decisions of the courts are in harmony upon the

propositions that in patent proceedings proof of loca-

tion, the existence of a location notice or chain of title

therefrom are not essential in all cases to the issue of

patent, or that it is essential to ^'adverse" an application

for patent by one claiming under a common source of

title with the applicant.

The view which is most compatible with the allega-

tions of the bill in the case at bar is that the patent was

issued either as the result of a conspiracy entered into

between the five locators named therein with the grant-

ors named in the deed of March 10, 1869, ^^ ^^at such

deed is the result of the acquirement, by such locators,

of an outstanding title.

In neither event would the cotenancy created by the
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location set forth in the bill be disturbed even if the out-

standing title was of a senior conflicting location.

Franklin M, Co. v. O'Brien, 22 Colo. 129.

Even though such senior location may be the true

title.

Olney v. Sawyer, 54 Cal. 379.

It is well established law that where one of several

co-owners of a mining claim applies for a patent in his

own name, the excluded co-tenants are not adverse

claimants within the meaning of the law requiring them

to intervene in patent proceedings as they claim equities

which are based upon the legal title thus conveyed.

Sussenbach v. First Nat. Bank, 5 Dak. 477;

Brundy v. MayfieId, 15 Mont. 201

;

Doherty v. Morris, 1 1 Colo. 12.

The statute contemplates the filing of an adverse

claim suit by one setting up a title against the mining

claim applied for, not by one claiming an interest in

the claim.

Turner v. Sawyer, 150 U. S. 578;

Hunt V. Patchen, 35 Fed. 816.

United States v. Minor, 1 14 U. S. 240, was an action

by the government to set aside a patent on the ground

of fraud. Mr. Justice Miller, speaking for the Court

upon the manner of obtaining patents, said :

"In nine cases out of ten, perhaps in a much larger

percentage of cases, the proceedings are wholly ex
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parte. In the absence of any contesting claimant for a

right to purchase or secure the land, the party apply-

ing has it all his own way. He makes his own state-

ment, sw^orn to before those officers, and he produces

affidavits. If these affidavits meet the requirements of

the law, the claimant succeeds, and what is required is

so well known that it is reduced to a formula. It is not

possible for the officers of the government, except in a

few rare instances, to know anything of the truth or

falsehood of these statements. In the cases where there

is no contesting claimant there is no adversely pro-

ceeding whatever. The United States is passive; it op-

poses no resistance to the establishment of the claim,

and makes no issue on the statement of the claimant."

* * * (p. 240.) ^'But in proceedings like the pres-

ent, wholly ex parte, no contest, no adversary proceed-,

ings, no reason to suspect fraud, but where the patent is

the result of nothing but fraud and perjury, it is enough

to hold that it conveys the legal title, and it would be

going quite too far to say that it cannot be assailed by a

proceeding in equity and set aside as void, if the fraud is

proved, and there are no innocent holders of value."

(P- 243-)

As has been shown herein, a deed from one having no

title may be the basis of the patent for the land de-

scribed in such deed. This enables a co-tenant of

elastic conscience to secure such a deed and by ignoring

the rights of his co-tenants and suppressing proof of

the location, and claim of title thereunder, secure the

patent in his own name.

And this, although all of such proof was duly of

record in the mining district and county records. All



35

the authorities agree however that by such a proceeding

the fraudulent patentee is the trustee for his co-tenants.

Again, if the deed of March lo, 1869, to the exclud-

ing co-tenants was not a fictitious transfer for the pur-

pose of giving color of title to the claim in controversy

it was the purchase of an outstanding title and inured

to the benefit of all the co-tenants.

In Turner v. Sawyer, 150 U. S. 586, the court said:

"It is well settled that co-tenants stand in a certain

relation to each other of mutual trust and confidence;

that neither will be permitted to act in hostility to the

other in reference to the joint estate, and that a distinct

title acquired by one will inure to the benefit of all. A
relaxation of this rule has been sometimes admitted in

certain cases of tenants in common who claim under

different conveyances and through different grantors.

However that may be, such cases have no application

to the one under consideration, wherein a tenant in com-

mon proceeds surreptitiously, in disregard of the rights

of his co-tenants to acquire a title to which he must have

known, if he had made a careful examination of the

facts, he had no shadow of right. We think the general

rule as stated in Bissell v. Foss, 114 U. S. 202, 259,

should apply—that such a purchaser (of an outstand-

ing title or incumbrance upon the joint estate for the

benefit of one tenant in common) inures to the benefit

of all, because there is an obligation between them,

arising from their joint claim and community of inter-

est; that one of them shall not affect the claim to the

prejudice of the others. {Rothivell v. De-wees, 2 Black,

613; Fan Home v. Fonda, 5 Johns Ch. 388; Lloyd v.

Lynch, 28 Pa. St. 419; Downer v. Smith, 38 Vt. 464.)
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^^A title thus acquired the patentee holds in trust for

the true owner, and this Court has repeatedly held that

a bill in equity will lie to enforce such trust. {Johnson

V. Towsley, 13 Wall. 72; Moore v. Robbins, 96 U. S.

350; Marquez v. Frisbie, loi U. S. 473 ; Rector v. Gib-

bon, III U. S. 276, 291 ; Monroe Cattle Co. v. Becher,

147 U.S. 47-)"

See, also, Hardware Co. v. Cobbon, 13 Mont.

351.

Upon well settled principles a tenant in common can-

not be permitted, if entering and remaining in posses-

sion as a tenant in common, to assail the common title

or draw its validity in question.

Bornheimer v. Baldwin, 42 Cal. 34;

Olney v. Sawyer, 54 Cal. 385.

The general rule is, that a tenant in common who

buys an outstanding title holds it in trust for his co-

tenants.

Mandeville v. Solomon, 39 Cal. 135.

The mere fact of the purchase does not affect their

legal relation; nor is it affected by mere seisin and pos-

session of one after the purchase, however long contin-

ued; nor does such possession constitute an adverse

possession, which sets in motion the running of the stat-

ute of limitations. There can be no adverse possession

against a co-tenant until ouster and disseisin. The ten-

ant in common, even if out of actual possession, has

the right to assume that the actual possession of his co-
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tenant is his possession, and is held under and in sub-

ordination to their common title, whatever it be,

and that the exclusive possession is not adverse to him.

Mining Co, v. Taylor, loo U. S. 40.

If the deed of March loth, 1869, represents the pur-

chase of an outstanding title the doctrine that where one

co-tenant purchases such a title for the benefit of his co-

tenants, the latter must within a reasonable time,

contribute or offer to contribute their proportion of the

purchase money does not apply. That principle ap-

plies to cases only where the purchasing co-tenant

wishes to be paid, and conducts himself accordingly.

Boskowitz v. Davis, 12 Nev. 469.

The bill does not show a wish upon the part of the

excluding co-tenants to be reimbursed for the expense

of obtaining said deed or said patent. But the Court

below, in the case at bar, held that if complainant

claimed an interest in the property it should certainly

''offer to pay their proportion of the expenses which the

parties were at in procuring the patent."

(Trans., p. 109.)

Merry v. Brodt, I2i Cal. 338, was an action brought

to have certain lands decreed to be held in trust by the

defendants for the use and benefit of plaintiffs. Mr.

Justice Garoutte delivered the opinion of the Court and

said:

''It is next insisted that plaintiff's are entitled to no

relief because they have failed to do equity in not pay-
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ing defendant the expense incurred by him in the pro-

curement of his patent. A court of equity is not

inclined to treat the conduct of this defendant kindly.

There is nothing in his conduct to commend it to the

Court. He has been guilty of gross fraud, and equity

owes him nothing. * * * Xhe labor and expense

of prosecuting this action necessarily entailed upon
plaintiffs by defendant's fraudulent acts, may well be

said to counterbalance any such alleged claim of equity

in his favor."

A legal location of the claim in controversy being

alleged in the bill the Court was bound to presume that

the claim was owned by the locators named in the loca-

tion notice of September, 1867.

C. C. P., sec. 1963, subds. 11 and 12.

As the fact of location was well pleaded therein and

therefore admitted by the demurrers.

Sullivan v. Iron S. M. Co., 100 U. S. 550;

Pullman Palace Car Co. v. R. R., 115 U. S. 587.

That presumption may be rebutted in a proper case

but under the authorities cited that principle cannot be

rebutted by any statement in the demurrer or by

statements made by opposing counsel on argument. In

assuming, as the lower Court did, that another location

had been made which took precedence of the location

set out in the bill the further presumption must be in-

dulged in that the "first location" had been either for-

feited or abandoned, as there cannot be room for two

valid locations upon the same ground at the same time.
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Such a presumption is violative of the rule that

where a legal location is shown, the burden of proving

forfeiture thereof is upon the one claiming under an

adverse relocation.

Hammer v. Garfield M. & M. Co., 130 U. S.

291;

Quigley V. Gillett, loi Cal. 462

;

Johnson v. Young, 18 Colo. 625;

Coleman v. Centes, 12 Mont. 301.

Forfeiture must be specially pleaded to render evi-

dence thereof admissible.

Hammer v. Garfield M. & M. Co., 130 U. S.

291;

Morenhaut v. JVilson, 52 Cal. 263

;

Quigley v. Gillett, loi Cal. 462.

The courts do not incline to the enforcement of this

class of penalties which have always been deemed odi-

ous in the law.

Book V. Justice M. Co., 58 Fed. 106;

Quigley V. Gillett, loi Cal. 462.

There is no allegation in the bill showing forfeiture

or an adverse relocation.

The foregoing authorities establish the doctrine that

co-locators of a mining claim are tenants in common

and that if one or more of them surreptitiously obtain

a patent in their names to the exclusion of their co-

tenants such patentees are the trustees of the excluded

co-locators. And that the expense of prosecuting an
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action based upon such proceedings offsets a claim for

contribution of the expenses incurred by the patentee.

In conclusion upon this branch of the case, ace call at-

tention to the fact that the bill distinctly alleges that

the mining claim in controversy ivas located on Septem-

ber 21 , l86j, (Trans., p. 4), on lands of the public

domain, entirely vacant and unoccupied and 'were not

owned, held or claimed by any person, or persons, as

mining ground or otherwise, and while the same were

so vacant and unclaimed, to-wit: on the day aforesaid,

said co-locators took possession of the same as a mining

claim, and continuously held and occupied the same

and held an exclusive possession of the same, which was

uncontroverted and unopposed (Trans., pp. 5-6) until

entry by Huntington thereon. (Trans., p. 34.) These

allegations negative the presumption of a valid adverse

location. We concede that if there was an adverse loca-

tion, valid or otherwise, upon which the application for

patent had been made, it would end this controversy;

(no adverse suit having been commenced within the

statutory time,)if some of the co-tenants can join with

outsiders in making such location under the circum-

stances set forth in the bill.

II.

A SUIT TO QUIET TITLE WILL NOT AFFORD ADEQUATE RE-

LIEF TO ONE SEEKING TO ENFORCE A TRUST AND
COMPEL A CONVEYANCE.

It appears in the bill that the demurrants in January,

1903, brought suit against this appellant, and others
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who are joined with such demurrants as respondents in

this suit, to quiet title to the premises in controversy

and which suit was pending in this Court at the time

of the argument upon demurrer which led to the dis-

missal of the bill herein. In the course of its opinion

sustaining the demurrer the lower Court referred to

that suit and stated that ''the plaintiffs (appellant), if

they have any interest, can assert it in this suit. They

have a complete remedy." (Trans., p. i lo.)

We respectfully submit that in so ruling the Court

overlooked the distinction between a suit to enforce a

trust and compel a conveyance and a suit to quiet title.

The first suit named proceeds upon the theory that the

legal title is in the respondents, whereas a suit to quiet

title ordinarily proceeds upon a contrary theory and

cannot be maintained against the holder of the legal

title.

San Bernardino Co. v. San Bernardino Nat.

Bank, 127 Cal. 245.

The case last cited was an action to enforce a trust

and compel a conveyance and it appears therein that

the defendant therein pleaded in bar a judgment in

his favor and against plaintiff rendered in a former

suit to quiet title which action was brought by plain-

tiff against defendant and the judgment of the Court

below in defendant's favor was based entirely on a

finding favorable to the defendant on his plea in bar.

In the course of the opinion in that case it was said:

"In an action to quiet title the relief sought in the
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case at bar could not be obtained. Plaintiff should not

be estopped from maintaining an action for relief that

he is entitled to on the facts as they exist because he

previously mistook his remedy and tried to maintain

an action that he never was entitled to. The foregoing

views find support in Von Drachenfels v. Doolittle,

77 Cal. 295; O'Connor v. Irvine, 74 Cal. 435; Harri-

gan V. Moucry, 84 Cal. 457; Shannahan v. Crampton,

92 Cal. 9."

See, also, McDonald v. McCoy, 121 Cal. 55.

Harrigan v. Mo'wry, 84 Cal. 457, was an action to

quiet title. The plaintiff was the owner of the equi-

table title to the property in litigation, and the defend-

ant was the owner of the legal title thereto as her trustee.

Mr. Justice Works speaking for the Court said:

"Conceding that an action to quiet title was the

proper remedy, the Court under the evidence, should

have rendered judgment accordingly. Such a judg-

ment would have availed the plaintiff nothing. It

w^ould have left her just as she was in the beginning.

Her object was not to declare the title as it really was,

which is the effect of a successful action to quiet title.

Her purpose was to change the title and vest in herself

the legal title that w^as outstanding in her trustee. This

could not be done by an action to quiet title. The
proper action would have been to close up the trust,

or to show that it had been closed, and to compel a con-

veyance of the legal title."

Hence, the suit to quiet title referred to by the lower

Court in the case at bar was not appropriate nor even

permissible.
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Harrigan v. Mowry, 84 Cal. 467;

Shannahan v. Crampion, 92 Cal. 9;

Frost V. Spitley, 121 U. S. 552.

And the plaintiffs therein would be properly non-

suited in such action upon proof of the facts as claimed

by them.

Shannahan v. Cranipton, 92 Cal. 9.

Briefly the facts in the case at bar as far as pertinent

to this question, are, that the legal title to 1 162 J feet of

the property in litigation stands in the name of re-

spondent William H. Humphrey, trustee appointed in

place of William B. Carr in whom the legal title stood

from June 1875 to the time of his death in May, 1897.

Humphrey is also a respondent in the said suit to quiet

title. In the action to quiet title in the State Court

which resulted in the judgment of January, 1902, that

Court carved out of said 1 162 J feet an interest of 962 J

feet for Huntington and 200 feet for Troop. That

judgment passed no valid interest or gave title to either

Huntington or Troop.

And a judgment in that suit would not, under the

principles laid down in the foregoing cases be res adju-

dicata in the suit brought by appellant to enforce a trust

and to compel a conveyance as such relief cannot be

obtained in a suit to quiet title but w^ould leave the

parties in statu quo as the former judgment is conclu-

sive between the parties only ''where the same thing

under the same title" is litigated.

C. C. P., sec. 1908.
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Hence, if a suit to quiet title will not afford the relief

sought in an action to enforce a trust and compel a con-

veyance, or to close a trust, the suit to quiet title will not

afford ''a complete remedy" in this litigation to either

side. Nor can its pendency properly cut any figure in

the defense of laches.

The suit to quiet title referred to by the lower Court

as aforesaid seems to serve no other purpose than, pos-

sibly, as evidence of an ouster, and that any inaction

upon appellant's part was not taken by demurrants as an

abandonment of its rights. It is the first attempt of

the persons claiming adversely to the excluded co-

locators to obtain an adjudication of their claims against

appellant or its grantors. This action upon their part

was quickly followed by the commencement of the case

at bar, wherein only can this controversy be adjudicat-

ed. And there can be no bar either by limitation or

laches in a case wherein the cestuis que trust wxre in

possession according to their right and no adverse claim

made by the trustees. Nor will mere neglect of the

trustees to convey or of the cestuis que trust to demand

or compel conveyance, as in this case, bar the right to

maintain this action.

Scadden Flat G. M. Co. v. Scadden, 121 Cal.

39-41.

See, also, authorities cited in the next succeed-

ing subdivision of this brief.
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Mere lapse of time UxNaccompanied by the acqui-

sition OF NEW RIGHTS OR INCREASE IN THE VALUE

OF THE PROPERTY IS NOT SUFFICIENT TO RAISE THE
BAR OF LACHES, EVEN WHERE THE DEFENSE APPLIES.

The appellees claim that because an interval of some

twenty-nine years has elapsed between the issuance of

the patent and the commencement of this suit, the com-

plainant's claim is stale and barred by laches.

It is well settled that mere lapse of time will not

prove a valid defense so long as the relative position of

the parties is not altered to the defendant's prejudice or

where tnere I^as been no perceptible change in the

value of the p/operty.

NuyidjV. Powers, 136 Mass. 273;

Dagrers v. Fan Dyck, 37 N. J. Eq. 130;

P/rt//,v. P/^//, 58N. Y. 646;

Wo/tiston V. Tribe, L. R. 9 Eq. 44;

IJaq^ad V. Grinnan, 152 U. S. 416;

^foivTisend v. Vanderwerker, 160 U. S. 186;

Q Brien v. JVheelock, 184 U. S. 493;

Hanchett v. Blair, 100 Fed. 827, and cases cited

;

Ex Mission L. IF, Co. v. Flash, 97 Cal. 632.

Nor is the doctrine of laches applicable in this case

because it appears from the bill that until ousted by

Huntington in 1900 the appellant and its grantors were

in possession of the mining claim in controversy since

September, 1867. (Trans., pp. 5-34.)
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All the authorities hold that the defense of laches

prevails only where it has been shown that the party

seeking relief was out of possession.

Wagner v. Baird, 7 How. 258

;

Abraham v. Ordway, 158 U. S. 421

;

Massenburg v. Denison, 71 Fed. 625;

Dorman v. Dorman, 58 N. E. Rep. 237.

In the case of Hanchett v. Blair, supra, Judge Mor-

row, speaking for the Circuit Court of Appeals said

:

"The general reasoning upon the question of limita-

tions may be said to apply to the defense of staleness of

complainant's cause of action not with regard to the

period of time elapsing but to the equitable considera-

tions involved. It has been repeatedly said by the Fed-

eral authorities that:

"Laches does not, like limitations grow out of the

mere passage of time. It is founded upon the inequity

of permitting the claim to be enforced—an inequity

founded upon some change in the condition or relations

of the property or parties." [Galliher v. Cadwell, 145

U. S. 368; 12 Sup. Ct. 873; 36 L. Ed. 738.) "The

length of time during which a party neglects the asser-

tion of his rights, which must pass in order to show

laches varies with the peculiar circumstances of each

case, and it is nqt, like the matter of limitations, sub-

ject to an arbitrary rule. It is an equitable defense,

controlled by equitable considerations, and the lapse of

time must be so great, and the relations of the defendant

to these rights such that it would be inequitable to per-

mit the plaintiff now to assert them." {Alsop v. Riker,

155 U. S. 461 ; 15 Sup. Ct. 167, 39 L. Ed. 223.)
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*'This inequity has been often held to arise from

changed value of property during the time elapsing

from the date of the transactions which are the subject

of the suit or from some changed relations of the parties

to the property—as when a sale has taken place, and

new rights have arisen. [Hubbard v. Trust Co., 33

C. C. A. 520, 528, 87 Fed. 51 ; Bartlett v. Ambrose, 24

C. C. A. 307, 399, 78 Fed. 839.) * * * Each case

of laches depends on its own circumstances, and in the

case at bar the complainant's inaction does not appear

to have worked injury to anyone; nor is it shown that

there was any occasion for more promptly asserting his

rights."

In IVollaston v. Tribe, supra, Lord Romilly said:

''Great stress was laid on the lapse of time, but I

think nothing of that because all the parties interested

are in the same state now as they were then. If there

had been any delay with an altered state of matters,

that might have raised a question, but there is nothing

of that sort."

In Ilovey v. Bradbury, 112 Cal. 625, the court said:

''When we come to view plaintiff's conduct gener-

ally, can there be seen any act or omission upon his

part which would justify so stern a treatment of his

claims as its rejection under the doctrine of laches.

That doctrine, as has been said, is neither technical

nor arbitrary. // is not designed to punish a plaintiff.

It can be invoked only when to allow the claim would

be, because of the claimant's own acts, to prevent an

unwarranted injustice. // looks to the peace of society

and not to the punishment of the claimant even if he

has been negligent. Whether or not the doctrine ap-
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plies depends and must depend, therefore, upon the

circumstances of the case. It is usually applied where
a plaintiff, with the knowledge that his rights have

been invaded, or his trust repudiated, has submitted

to unconscionable delay, during which other rights

have arisen, founded somewhat upon his silence and

acquiescence. But // is never permitted to be invoked

merely to aid a faithless trustee in consummating his

wrong. Nor was it ever designed to be a check on the

right of a person to impose confidence and trust in

another."

See, also, Ex-Mission L. & TV. Co. v. Flash,

supra.

Insurance Company v. Eldredge, 102 U. S. 545, was

an action to set aside a deed. The Court through Mr.

Justice Field said:

*'As to the position that complainant is barred of the

relief he seeks in asserting his claim we do not think

there is any force in it. The company, as already

stated, (because the deeds were of record, and he was

bound to take notice of them), must be deemed to have

known of the want of power in the trustee to release

the property from the Coburn deed and it does not lie

in its mxouth to object that the complainant did not

sooner seek to set aside the priority of lien thus gained;

nor can it aver that his claim to have the instrument

cancelled, by which this priority was secured is a stale

one, when asserted within the period allowed by law,

and no rights of third parties as bo7ia fide purchasers

have intervened to render inequitable the assertion of

his original lien."

See also Townsend v. Vanderwerker, 160 U. S.

186, and cases cited.
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A multiplication of authorities upon these points, and

there are many, would be supererogatory.

All the authorities agree that the mere passage of

time when the conditions or relations of the parties and

the value of the property are unchanged is insufficient

to constitute laches. The test is whether it would be

inequitable to permit the complainant to assert its

rights; and "where a party is in possession of land he

may wait until his title and possession are attacked be-

fore setting up equitable demands, and this without

being chargeable with laches."

Massenburg v. Denison, 71 Fed. 625.

A party in possession of land under a lost unrecorded

deed is not estopped by a delay of 40 years to maintain

proceedings to establish the same and correct the de-

scription therein w^hen upon the first claim of an adverse

title he takes steps to protect his claim.

Simyjions Creek Coal Co. v. Doran, 142 U. S.

417.

In Gorsbach v. Broicn, 72 Wis. 458, the common

grantor of certain premises, in the deed in favor of

complainant, granted a right (^f way across the lands

which were afterwards conveyed to respondent. In

pursuance of such grant complainant made use of a

way which differed from that specified in the deed.

Respondent interfered with his use of such wav, and

complainant thereupon brought suit for the reforma-

tion of his deed. Held, that although the suit was not

brought until 19 years after the deed, yet as it had been
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brought within six years of the respondent's interrup-

tion of the way which complainant had hitherto en-

joyed, he was not guilty of laches.

In Snider v. Johnson, 25 Or. 331, the Court said:

"The defendant contends that the plaintiff having

set up her cause of suit upon an alleged resulting trust,

the plea of the statute of limitations may be interposed

in bar thereof. The principle is elementary that time

does not bar a direct trust when the relation of trustee

and cestui que trust is admitted to exist [Manaudas v.

Mann, 22 Or. 525), but the courts will not enforce a

resulting trust after a great lapse of time or laches

on the part of the supposed cestuis que trust. (Perry,

Trusts, sec. 141.) There is, however, an exception to

the application of this general rule in favor of a cestui

que trust in possession of an estate. In such case the

statute does not begin to run until he has been ousted.

Gilbert v. Sleeper (Cal.), 12 Pac. 172; Lakin v. Min-
ing Company, 25 Fed. 347; Love v. Watkins, 40 Cal.

569; McCauley v. Harvey, 49 Cal. 497; Altschul v.

Polack, 55 Cal. 633. The record shows that plaintiff

occupied the north half of said lot from 1869 to 1887,

except when a new house was being built thereon from

1875 to 1883, and that she had never been denied the

possession thereof until 1888, and therefore the statute

of limitations did not begin to run until that time."

In Raymond v. Flavel, 27 Or. 235, the Court said:

"The trustee holds in right of the cestui que trust, and

. . . as long as he holds in that right his possession

cannot be hostile or adverse. . . . 'But,' says Mr.

Justice Gray in Speidel v. Henrici, 'this rule is in ac-
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cordance with the reason on which it is founded, and as

has been clearly pointed out by Chancellor Kent and

Mr. Justice Story, subject to this qualification: that

time begins to run against a trust as soon as it is openly

disavowed by the trustee, insisting upon an adverse

right and interest, which is clearly and unequivocably

made known to the cestui que trust, as when, for in-

stance, such transactions take place between the trustee

and the cestui que trust as would, in the case of tenants

in common, amount to an ouster of one of them by the

others (120 U.S. 386.)

The law cannot compel a party in possession of real

property to assert his rights against claims made by

others until his rights are assailed by possession or suit.

In Barber Asphalt Paving Company v. Ridge, 68

S. W. Rep. 1045, the Supreme Court of Missouri, Div.

No. 2, said:

''In Richter v. Merrill, 84 Missouri Appeals, 150,

'a man who purposes taking some affirmative legal ac-

tion himself may be required to do so within a limited

time (as by the statute of limitations), else he will be

shut out of the courts. . .
.' 'The law does not com-

pel any man who is unassailcd to pay any attention to

unlawful pretenses which are not asserted by possession

or suit.' Groesbeck v. Seeley, 13 Mich. Loc. Cit. 342-

344." In Spurlock V. Dougherty, 81 Mo. Loc. Cit. 183,

this Court said: "No law can compel one who has

possession and a claim of right to take legal steps against

an outstanding or opposing claim, and expressly ap-

proved and adopted the language of Judge Campbell
in Groesbeck v. Seeley, 13 Mich. 329."
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In Fawcett v. Fawcett, 85 Wis. 332, the Court said:

^'There can be no doubt the complaint states facts

sufficient to show that the plaintiff is entitled to enforce

a resulting trust in the land in controversy; that is to

say, she is entitled to have vested in her the absolute title

to such land, unless she is excluded from such relief by

the statute of limitations or by her laches in the enforce-

ment of her right. ... If this action is not barred

by some statute of limitation, we do not think, under

the circumstances of the case disclosed in the complaint,

that laches should be imputed to the plaintiff to defeat

it. . . . Courts of equity do not impute laches by

any iron rule, but allow^ circumstances to govern their

decision in every case. And it is said : ^Where the obli-

gation is clear, and its essential character has not been

affected by the lapse of time, equity ivill enforce a claim

of long standing as readily as one of recent origin; cer-

tainly, as between the immediate parties to the trans-

action/ 13 Am. & Eng. Ency. of Law, 674; United

States V. Alexandria, 19 Fed. Rep. 609, and cases cited.

The controlling question in the case is, therefore, does

any statute of limitation bar the plaintiffs right to

maintain this action?

''It is now thoroughly well settled, by authorities too

uniform to require citation and too numerous to cite

here, that as between a trustee of an express trust cogniz-

able only in a court of equity, and his cestui que trust,

concerning matters connected with the trust relation, no

statute of limitation, nor any bar by analogy thereto,

can be relied upon to defeat the execution of the trust,

unless the full period of limitation has elapsed since

the denial or repudiation of the trustee of the trust obli-

gation. If any one desires to consult the cases holding

this doctrine, he will find many of them cited in the
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volume of the encyclopedia of law above cited, in note

4, on page 683. The reason and grounds of the above

rule are thus stated by Mr. Justice Gray in Speidel v.

Henrici, 120 U. S. 377-386: 'Express trusts are not

with the statute of limitations, because the possession

of the trustee is presumed to be possession of the cestui

que trust/ Hence, it would seem that in order to set

the statute running against such trust a surrender of the

trust property is essential, because without such sur-

render there can be no effectual repudiation of the

trust.

''It is freely conceded that there are many authori-

ties, which, in general terms assert the rule that the

statute of limitations runs against all implied, resulting,

or constructive trusts. But it is apprehended that the

court would fall into serious error were it to accept and

apply that rule without qualification to all cases involv-

ing the enforcement of such trusts. The trust here

sought to be enforced is not an express, but a resulting,

trust. Yet it is enforceable only in equity, and the al-

leged trustee (plaintiffs husband) from the inception

of the trust until he died freely admitted, and never

denied the trust claim, and never had any adverse pos-

session of the property ; for he and his wife always occu-

pied it jointly as their homestead, and it does not appear

that he ever asserted any interest in or exercised any

control of the land hostile to the trust here sought to

be enforced.

"Thus we find in this resulting trust every element

which operates to take an express trust out of the stat-

utes of limitation, and prevents the statute from run-

ning against it until after the trust has been effectually

repudiated. Under these circumstances it v>'ould be il-

logical to hold the resulting trust within the statute and
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the express trust not within it. We do not believe the

law makes any such imaginary distinction.

"In the leading case of Kane v. Bloodgood, 7 Johns

Ch. 90, II Am. Dec. 417, decided by Chancellor Kent

in 1823, no distinction seems to have been made between

express trusts and any other kind of trusts, in respect to

the etiect of statutes of limitation upon them. Whether,

in any given case, the trust was or was not affected by

those statutes, was made to depend entirely upon the

presence or absence of the equities and elements above

mentioned. The doctrine of the case seems to be cor-

rectly stated in the head note as follows: 'Those trusts

which are mere creatures of a court of equity and not

within the cognizance of a court of law are not within

the statute of limitations. As long as there is a con-

tinuing and subsisting trust, acknowledged or acted on

by the parties, the statute does not apply; but if the

trustee denies the right of his cestuis que trust, and the

possession of the property becomes adverse, lapse of

tune from that period may constitute a bar in equity;

but other trusts which are the ground of an action at

law are not exempted from the operation of the statute.'

To the same effect are the cases of Elmendorf v. Taylor,

10 Wheat. 152; Dow v. Jewell, 18 N. H. 340, 45 Am.
Dec. 371; Taylor v. Holmes (N. C), 14 Fed. Rep.

498-508; Springer v. Springer, 114 111. 550; Reynolds

V. Sumner, 126 111. 58, 9 Am. St. Rep. 523; Otio v.

Schlapkahl, 57 Iowa, 226-230; Gebhard v. Sattler, 40

Iowa, 152; Lakin v. Sierra B. G. M. Co. (Cal.), 25

Fed. Rep. 337-347. In the case last cited Judge Saw-

yer said; 'Upon well-settled principles of lavv^ the statute

(of limitations) does not begin to run against a cestui

que trust in possession until the date of his ouster there-

from, no matter whether the trust be express or implied.



C5

Love V. Watkins, 40 Cal. 569, 6 Am. Rep. 625 ; Mc-
Cauley v. Harvey, 49 Cal. 497; Altschul v. Polack,

655 Cal. 633.'

''In Howell v. Howell, 15 Wis. 55, Chief Justice

Dixon said of the claim that the statute of limitations

does not commence to run until the trust is denied, that

the doctrine was applicable only to express or acknowl-

edged trusts. This remark evidently implies that the

Chief Justice was of the opinion that an acknowledged

trust, though not an express one, is on the same footing

in respect to the statute as an express trust upon which,

as we have seen, the statute does not commence to run

until the trust is denied and repudiated. Much doctrine

will be found laid down in the text-books and in many
other adjudications in the same direction, but the view

we have taken of the question involved seems so well

grounded in principle that we do not care to further

comment upon it or cite authorities.

''We hold, therefore, that because it appears from
the complaint that the trust in question is cognizable

only by a court of equity, because the trustee always

confessed the trust, because he never had any adverse

possession of the trust property, and because his heirs

have no equities superior to those of the trustee when
living, the complaint does not show that any statute of

limitations has run against the cause of action therein

stated."

The property has not lnxreased in value.

In the course of its opinion sustaining the demurrer

the Court said:

"The value of the property has greatly changed. It

seems that for years it was of so little value that it was
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not worked for twenty odd years. It seems that it was
of so little value that it was even sold for taxes. The
parties were not willing to pay taxes upon it. Now it

seems that the part that this plaintiff claims is worth

$250,000.

*'The courts are universal in holding where there has

been great change in the value of the propert}', that any

one neglecting their rights is guilty of laches. I think

the great change in the value of the property is one

additional reason why this complainant has been negli-

gent in bringing this action." (Trans., p. 109.)

In June, 1875, Carr executed the declaration of trust

set out in the bill. (Trans., p. 28 et seq.) In that

instrument Carr obligated him.self to pay to the pre-

tended owners of a three fourths part of the mine

within a certain time the following things of value or

reconvey the property to them, viz.

:

$35,000 in money, profit bonds of the value of

$37,500, and shares of preferred stock of the value of

$75,000 or a total of $147,500 for their three fourths in-

terest with the right to ''work the said mine taking to

their ow^n use all the rents, issues and profits thereof"

until payment made or reconveyance is default thereof.

Assuming that Carr would have sold his one fourth

interest at the same rate would give a value of say

$200,000 to the property, and the right to appropriate

all the profits during the life of the agreement would

increase that amount indefinitely.

That amount being uncertain, and there being no

limit to the amount of preferred and common stock to be
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issued by the company which might be "formed to own

and work said mine," it must be assumed that such cor-

poration would be formed in a place where preferred

and common stock could be issued, as otherwise such

corporation would give to the vendors its entire capital

stock and the vendors would be the sole stockholders.

It is extremely difficult to estimate the real value of the

property above $200,000, but the bill shows that it large-

ly exceeded that sum. But be this as it may, the bill

states that from say 1876 work was wholly suspended

until January, 1900, and that since said time the prop-

erty has been worked infrequently and at a loss.

(Trans., p. 34.) Mining property that is worked at a

loss never appreciates in value, and if the statements in

the bill are inconsistent with the conclusion therein

stated in the jurisdictional clause as to the amount in-

volved as the value of the appellant's interest, the latter

should not be taken as showing an increase in value.

We respectfully submit that the bill does not show a

"great change in the value of the property"; if the bill

shows any change, it is a depreciated and not an en-

hanced value, due to the waste and profitless w^orking

of the mine by Huntington.

The deaths alleged in the bill have occasioned

no loss of evidence.

The evidence in this suit could well be confined to

documentary evidence of record, consequently there is

nothing in the bill to afford a reasonable presumption
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that by any death shown in the bill the proofs have been

lost or destroyed or that the conclusion of the Court

must be conjectural or to render it difficult to ascertain

the merits of the case. The death of a party is a circum-

stance to be considered by the Court in weighing the

evidence, rather than as an obstacle to the maintenance

of the bill upon demurrer.

Townsend v. Vanderwerker, i6o U. S. i86.

IV.

The circumstances of this case do not show

LACHES.

An examination of the averments of the bill in the

case at bar will show that this is not a case in which the

doctrine of laches can be applied. There has been

delay, but the bill shows that the demurring appellees

are not in any manner prejudiced thereby.

As the facts concerning the claims of the demurrants

are dissimilar it becomes necessary, in order to obtain

a clearer view of their relations to this case, to separately

consider the claims of each of them under appropriate

headings. But the law cited as to one will often be

found to be applicable to all.

The Huntington-Nowlin-Miller title.

Huntington claims under a judgment rendered in

the Superior Court, and under a conveyance from one

Alexander Warner dated in 1901, who claimed under

two void tax deeds. (Trans., p. 35.)
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The tax deeds, which are dated in 1891, might pos-

sibly give Huntington color of title and if accompanied

by actual adverse possession and payment of taxes for

the statutory period might be sufficient to raise the bar

of the statute of limitations. But the record shows that

Huntington went into possession of the premises in con-

troversy in January, 1900.

The tax deeds are dated some ten years after the sales

upon which they are based. (Trans., p. 35.)

Section 3788 of the Political Code provides that ''In

all cases where land has been heretofore sold for de-

linquent taxes, the deed therefor must be made within

one year and three months after this act takes effect,

and unless so made, the purchaser shall be deemed to

have relinquished all his rights under such sale." (Ap-

proved February 13, 1885.)

See Tuttle v. Block, 104 Cal. 443.

The tax deeds in this case were issued without juris-

diction because issued beyond the time limited by

the Code.

Pol. Code, sec. 3788.

A tax deed which is void upon its face cannot cast a

cloud upon the title of the owner of the land.

Russ & Sons Co. V. Crichton, 1 17 Cal. 703.

Delay of a land owner in bringing suit to annul a

tax deed, which is utterly void for failure to comply

with the requirements of the statute and which conse-
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quently does not affect his title is not imputable to him

as laches.

Cook V. Lasher, 73 Fed. 701

;

Oglesby V. Hollister, 76 Cal. 136.

Huntington's title, such as it is, was reduced in the

second suit to quiet title by the judgment of the State

Court awarding him only 962J feet in the mine in

controversy in January, 1902. The suit at bar was

commenced in February, 1903. Laches cannot be

imputed for so short a delay, particularly where there

has been no increase in the value of the property during

that time. On the contrary, the bill shows that Hun-

tington's working of the property has resulted in pecu-

niary loss and a waste of the substance of the estate.

(Trans., p. 34.) In any event a person without interest

is not in a position to assert the defense of laches. .

Baker v. McFarland, JJ Tex. 294.

The Troop Title.

William H. Troop, another demurring appellee, is

substantially in the same position as this appellant,

with the exception that ,for some reason. Troop's claim

to an undivided one fifteenth part of the premises in

controversy seems to be acknowledged by the demurrer-

ing appellees.

Troop claims to be the grantee and successor in in-

terest of William Troop. The last named Troop was

not one of the original locators. He seems to have

acquired his interest in the claim by a deed from James
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M. Epperson, who was one of the original locators and

who, also, was one of the five excluding co-tenants, un-

der a deed prior in time to the date of the patent by the

acquirement of that interest from Epperson, Troop be-

came a tenant in common with the locators of that claim

and one of the cestuis que trust under the patent, when

issued. The bill shows that Epperson ignored Troop's

interest in all of his other transactions with the proper-

ty and unless the trust alleged by the appellant is estab-

lished. Troop can have no title, because the bill shows

that the Troop interest was absorbed by the respondent

Jordan.

In the suit to quiet title which was brought in the

State Court, and wherein Huntington was the substi-

tuted plaintiff, and John Lloyd, as assignee, and others,

were defendants, the Troop interest was carved out of

the pretended Huntington interest, Huntington being

a mere interloper in the title, while the proof showed

that the Troop interest had been sold and conveyed by

Constable's deed dated in 1874 to Otto Walther, the

predecessor in interest of the respondent Jordan, who

still claims the same. While the State Court held that

such Constable's deed was void, it nevertheless gave

Troop judgment as against Huntington. In an attempt

to thus create a title in Troop it is suggested with defer-

ence to the State Court that the Court made a clearly

erroneous ruling because Huntington had no title ex-

cept under void tax deeds, and a trust cannot be de-

termined in an action of that character. The bill fur-

ther shows that the interest of appellant's grantor,
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Davis, was also sold and conveyed to Walther by the

same officer, at the time and for the same cause as the

Troop interest. Yet it would seem that Troop success-

fully maintains that Davis, the grantor of appellant,

was guilty of laches.

Hence, in order to give Troop title, Troop must es-

tablish the trust that by his demurrer he insisted has

ceased to exist because of laches.

The anomalous proceeding is thus presented of a re-

spondent who is show^n to be himself guilty of laches,

if laches exist at all, successfully maintaining in the

lower court that doctrine against the grantee of a person

in the same boat as himself. In no event was the title,

such as it is, established in respondent Troop by the

judgment of the State Court in the second suit to quiet

title heretofore referred to, nor can a cestui que trust set

up the statute of limitations against his co-cestui que

trust, {Leicis v. Haivkins, 23 Wall, 126), nor plead the

defense of laches against his co-trustor.

The Carr Realty Company's title.

The cases upon laches proceed upon the theory that

laches is not like limitation, a mere matter of time, but

principally a question of the inequity of permitting the

claim to be enforced—an inequity founded upon some

change in the condition or relations of the parties. In

order to appreciate the force of these suggestions as

applicable to the case presented by the Carr Realty

Company a little further detail of the facts is necessary

as to the claims of that company.
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It appears upon the face of the bill that in 1875, the

legal title to the entire property in controversy stood in

the name of one William B. Carr, That at that time

said Carr held, individually, as tenant in common,

194212-227 feet, as trustee of the involuntary trust

growing out of the fraudulent patent proceedings

555 15-227 feet, and as trustee of the express trust

of June, 1875, 2250 feet. That in 1882 said Carr

reconveyed to tvvo of his cestuis que trust under

the express trust, viz. : said Robinson and said Walther,

one hundred and fifty and nine hundred and thirty-

seven and one half feet, respectively. That in

1897 said Carr died, leaving the said trust in statu

quo, that thereafter one Lizzie Carr was appointed

executrix of his last will. Thereafter and on the 5th

day of February, 1898, in a suit to quiet title to this

property, brought by said Alexander Warner (claim-

ing title under said void tax deeds) in the Superior

Court of Sonoma County against said executrix she

appeared and filed answer disclaiming all estate in or

title to said property, in whole or in part. Thereafter

and on the day last aforesaid said Court made and ren-

dered judgment in said suit in favor of said Warner

and against said executrix for the entire property.

(Trans., p. 36.)

Thereafter said Warner brought a second suit to

quiet title in said Court against John Lloyd as the as-

signee in insolvency of said Robinson. In this suit

Huntington was subsequently substituted as plaintiff,

claiming to be the grantee of said Warner. The Carr
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Realty Company, amongst others, was subsequently

made a defendant in that suit and the Court, notwith-

standing said judgment last herein aforesaid, found

that said company was entitled to 750 feet of this claim

as distributee of undiscovered property of the estate of

said Carr, and entered judgment accordingly on the

day of January, 1902, and in that suit and by

its judgment said Court also carved out of the Carr

express trust an interest of 962J feet for Huntington

and 200 feet for Troop. In neither of said suits to quiet

title were this appellant, or its grantors, or a trustee in

place of Carr, deceased, a party or privy, and such

judgments are not effective against them,

C. C. P., sec. 1908,

even if a trust could be enforced or closed in suits of

that character (which we deny. See authorities cited in

subdivision II of this brief).

Putting all these things together it seems to us that

equity forbids that the Carr Realty Company shall now

be permitted to interpose the defense of laches.

Lizzie Carr as executrix is shown to have repudiated

all title to or estate in the premises in 1898. (Trans.,

p. 37.) This action on her part could not affect the

express trust of 1875 in any respect as the quantity of

interest which passes to the trustee in the case of an

express trust is commensurate with the necessities of his

office. The rule being compendiously 'stated that the

trustee 'Svill take an estate adequate to the execution of

the trust—no more nor less."
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Perry on Trusts, sec. 320;

Young V. Bradley, loi U. S. 787.

And the theory of the law is, that upon the death of

Carr the trust vested in the Court.

Dyer y. Leach, ^i Cal. 190;

With power of appointment of a new trustee under

the inherent power of a court of equity not to allow a

trust to fail for want of a trustee.

Cauhape v. Barnes, 135 Cal. in.

Hence, the Superior Court of Sonoma County was

not vested with jurisdiction of the interests embraced in

the express trust in the suit to quiet title and could not

carve out interests therefrom in favor of Huntington

and Troop in such suits. As far as the involuntary trust

is concerned the cestuis que trust therein were benefited

by the said disavowal of the said executrix and the

rights of the Carr Realty Company commenced de novo

as from the date of the judgment in its favor in said sec-

ond suit to quiet title.

The sole source of the claim of the Carr Realty Com-

pany is as general distributee of the estate of Carr

(Trans., p. 49), and as the grantee of said Lizzie Carr

and others under a deed dated May 5th, 1900, (Trans.,

P- 50) ) which in order to make good its claim of title has

repudiated the action of the executrix of the will; and

in order to present the doctrine of laches must rely on

the proposition that the appellant was guilty of laches
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as to the Carr Realty Company's predecessor in inter-

est, to-wit: said William B. Carr, because not sufficient

time has elapsed since that company's rights have ac-

crued to make the plea of the doctrine of laches tenable.

In so doing, however, the Carr Realty Company

ignores this feature of the case—that Carr and his estate

never repudiated their obligations to this appellant or

its grantors under either trust, but did even more

than this in so much as the executrix recognized that

the legal title which the estate of Carr held in this

property in trust for the appellant, amongst others,

did not pass to her and she theretofore disclaimed any

right thereto in the suit filed against her as executrix

by Warner. The Carr Realty Company takes quite a

different view of this action on her part and without

the cestuis que trust being parties to the suit, claimed,

in said second suit to quiet title, that the disclaimer of

the executrix in the first suit to quiet title was unau-

thorized and that the estate passed to it. In so doing

it has taken an estate in this property in an absolutely

new form and for the first time, at the inception of its

own right, repudiates the rights of this appellant, which

Carr and the executrix of his will have admitted..

In this view of the case the doctrine of laches, which

is purely equitable, cannot be applied by the Carr

Realty Company to protect its estate, unless it can be

said to be laches not to begin a suit within thirteen

months, and we submit that in urging its plea of laches

the Carr Realty Company cannot take advantage of

the time which elapsed before its new right, which it
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is defending in this suit, attendant had accrued. In

other words, the time which elapsed while Carr held

the legal title cannot be considered by the Court in

passing upon the question of laches.

The Walther-Jordan title.

The respondent Jordan obtained the Walther title

in 1902.

The bill shows that Walther died in 1886 and that

his estate was administered upon until 1896. At the

time of his death Walther claimed to have the legal

title to 937^ feet of the mine in dispute. At that time

Walther held 53^ feet individually; and as tenant

in common, also a Constable's deed for the 200 feet

claimed by Troop, and 688^^ feet as an involuntary

trustee under the patent proceedings.

The interest held by Walther as trustee could not be

administered upon as the assets which passed to the

administratrix of his estate as the assets to be admin-

istered upon, under the proper direction of the probate

court, consisted only of his individual estate. This

clearly appears from the very nature of the office of

the probate courts, and for the purposes for which they

are organized.

Teller v. Such, 57 Cal. 459.

It follows that only the individual holdings of Wal-

ther could pass to Jordan through the probate pro-

ceedings, unless the appellant and its grantors have so
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slept upon their rights as to practically confirm the

Walther title to the whole 937^ feet as far as this suit

is concerned.

In the case of Northrop v. White, 24 Wend. 221, it

was held that a possession by a tenant in common for

twenty-seven years, during which he had not recog-

nized the right of his co-tenant, w^as not sufficient to

presume an ouster.

In Holling V. Hawley, 39 Vt. 532, it was held that

the taking of a deed by one tenant in common from a

third person and spreading it on the record, would

have no effect as the equivalent of an ouster, unless

accompanied and followed by a hostile claim of w^hich

the co-tenant had knowledge, and by acts of posses-

sion, not only inconsistent with, but exclusive of the

right of such co-tenant

See, also, Ferguson v. Wright, 113 N. C. 545.

Walther became a tenant in common by taking

deeds from co-tenants who were of the locators of the

claim in September, 1867.

Carpentier v. Mendenhall, 28 Cal. 485.

And the possession of Walther was not adverse to

the co-tenants.

Packard v. Johnson, 57 Cal. 183.

As the possession of one tenant in common is the

possession of all, the mere fact that one such tenant or

partner goes away and remains absent, leaving his as-

sociates in possession, creates no presumption of aban-

donment; nor does his refusal or delay to pay his share
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of the expenses of the business create a forfeiture. The

passive acquiescence of the other partners or tenants

in common in a sale of the interest of one of their num-

ber by a party having no title cannot confer any upon

the vendee.

Waring v. Crow, 1 1 Cal. 366.

Where the plaintiff in ejectment was a tenant in

common with the defendants, their possession of the

claim was his possession, and the statute of limitations

did not run against him until he was ousted by them,

and they maintained a possession adverse to him.

Union Co. v. Taylor, 100 U. S. 37.

In McClure v. Colyear, 80 Cal. 378, a widow and

her children were held to be tenants in common in

the ownership of a certain fund and in the equitable

ownership of the land in which the fund was invested,

and that the possession of the widow was the posses-

sion of the children through her. That in such a case

the statute does not run, as it never runs in favor of a

trustee as against his cestui que trust while the latter

is in possession of the trust estate. Citing Love v. Wat-

kins, 40 Cal. 548, and Gilbert v. Sleeper, 71 Cal. 290.

See, also, Wormouth v. Johnson, 58 Cal. 621
;

Watson V. Sutro, 86 Cal. 500.

A mere adverse holding and claim of title by those

who are tenants in common with others of a tract of

land do not of themselves constitute an ouster of a co-
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tenant. Entry into possession and acts of possession

are referable to the community of title. A tenant in

common has a right to assume that the possession of

his co-tenant is his possession, until informed to the

contrary, either by express notice, or by acts and dec-

larations which may be equivalent to notice.

Aguirre v. Alexander^ 58 Cal. 28.

An adverse holding and claim of title by a tenant in

common, do not of themselves constitute an ouster of a

co-tenant.

Miller V. Myles, 46 Cal. 535.

No mere assertion of adverse claim can ripen into a

prescriptive title in favor of the claimant, if not accom-

panied by actual and exclusive possession for the period

prescribed by the statute of limitations.

Howell V. Slauson, 83 Cal. 539.

In order to establish adverse possession by a tenant

in common against his co-tenants, clear and unequivocal

proof is required of hostile intent on his part manifested

to oust his co-tenant.

Brown V. McKay, iic^ Cal. 291.

Walther became a trustee by taking deeds from those

who had acquired the legal title by virtue of the fraud-

ulent patent proceedings.

One who gains a thing by fraud, accident, or other

wrongful act, is, unless he has some other and better

right thereto, an involuntary trustee of the thing for
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the benefit of the person who would othenN^ise have

had it.

C. C, sec. 2224.

It is well settled law that where one person has ac-

quired the legal title to which another has a better

right and to whom it ought in equity and good con-

science to go, equity will convert him into a trustee for

such other persons.

Crosby v. Clark, 132 Cal. i.

The rule is thus stated in Cavagnaro v. Don, 63 Cal.

231:

^'It is a universal rule that if a man purchase prop-

erty of a trustee with notice of the trust, he shall be

charged with the same trust in respect to the property as

the trustee from whom he purchased. And even if he

pays a valuable consideration, with notice of the equi-

table rights of a third person, he shall hold the property

subject to the equitable interests of such person."

See, also, Crosby v. Clark, 132 Cal. i.

In Hardware Co. v. Cobban, 13 Mont. 351, it is

said: Where the owner of an undivided interest in a

mining claim conveyed by a void deed to its co-tenants,

who on the supposition that the deed was valid, ob-

tained a patent and subsequently conveyed to de-

fendant, who took with notice held that plaintiffs

co-tenants when they obtained the patent became con-

structive trustees of plaintiff's undivided interest, and

their grantees with notice occupy no better position.
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A co-tenant who proceeds surreptitiously to obtain a

patent in disregard of the rights of his co-tenants holds

the title thus acquired in trust for the true owners. A
bill in equity w^ill lie to enforce such trust.

Turner v. Sawyer, 150 U. S. 578.

Every person to whom property is transferred in

violation of a trust holds the same as an involuntary

trustee under such trust, unless he purchased in good

faith and for a valuable consideration.

Civil Code, sec. 2243.

A bona fide purchaser, to take land discharged of

the trust, must have been ignorant of all the facts con-

stituting the fraud, not only at the time of the purchase,

but when he paid the purchase money.

Scott v. Umbarger, 41 Cal. 410.

If the purchaser has knowledge of the trust, he occu-

pies the same position as the original trustee.

Price V. Reeves, 38 Cal. 457.

And equity will enforce the trust as against the ori-

ginal trustee.

Lathrop V. Bampton, 31 Cal. 17.

A purchaser is presumed to have notice of all facts

concerning title to the property, which were open to

his investigation, if diligent.

Wilson V. Castro, 31 Cal. 435;

Hill V. Den, 54 Cal. 22.
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To sustain the claim of being an innocent purchaser

for value, it is incumbent upon the defendant to plead

and prove the facts necessary to support the plea.

Billings V. Aspen M. & M. Co., 51 Fed. 349.

The bill shows the date and place of record of the

location notice and of the patent. (Trans., pp. 62-70.)

The date of record of these instruments is prior to the

date when Walther acquired his alleged interests in the

property.

The infirmity was patent upon the record and Wal-

ther in dealing with the property took with notice of it.

Hassey v. PVilkie, 55 Cal. 525;

Wilson V. Castro, 31 Cal. 435;

Frank v. Roe, 70 Cal. 313;

Brush V. Ware, 15 Pet. iii.

The bill shows (Exhibit B, Trans., p. 70) that the

fraudulently obtained patent was recorded at the re-

quest of Walther on October 14th, 1874.

This and the fact that he seems to have waived all

claim to the Davis interest, uhich was one of the inter-

ests excluded from the patent, and purchased by him at

Constable's sale at the same time that he bought the

Troop interest (Trans., p. 23), seems to fasten knowl-

edge of the fraud upon Walther. The Constable's deed

to Walther was recorded November iith, 1874.

(Trans., p. 24.)

Purchasers are bound to use a due degree of caution

in making their purchases, or they will not be entitled
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to protection. Caveat emptor is one of the best settled

maxims of the law, and applies exclusively to a pur-

chaser. He must take care and make due inquiries, or

he may not be a bona fide purchaser. He is bound not

only by the actual, but also by constructive notice,

which is the same in its effect as actual notice. He

must look to the title papers under which he buys, and

is charged with notice of all the facts appearing upon

their face, or to the knowledge of which anything there

appearing will conduct him. He has no right to shut

his eyes or his ears to the inlet of information, and

then say he is a bona fide purchaser without notice.

Simmons Creek Co. v. Doran, 142 U. S. 437.

A purchaser with notice, or without valuable con-

sideration takes the land subject to the trust and be-

comes himself a trustee.

Griffith V. Blancher, 17 Cal. 70;

Thompson v. Toland, 48 Cal. 99;

Davis V. Baugh, 59 Cal. 568

;

Eversden v. Mayhew, 65 Cal. 167;

Scrivener v. Dietz, 84 Cal. 297

;

Davis V. Ward, 109 Cal. 186.

In Town of Middleton v. Newport Hospital, 15 At.«

Rep. 800, it appears that a deed of certain property

purporting to convey the same absolutely with unlim-

ited warranty without any express mention of a bond

which contained certain stipulations affecting the

property. The deed and bond were both recorded 140
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years before suit was brought. The contract stipulated

for a continuous performance and remained unbroken

until shortly before suit was brought to enforce the

stipulations contained in the bond. The court said:

''The original equity in such a case cannot lose its

binding force by mere lapse of time, there being no

laches, nor by mere change of ownership so long as the

successive owners are volunteers or purchasers with

notice."

There may have been an unjustifiable delay and

gross inattention on the part of some of the proprietors.

But as against persons perfectly conusant of the trust,

it can furnish no ground for any denial of the relief

which the case otherwise requires.

Oliver v. Piatt, 3 How. 496.

The principles laid down in the foregoing cases ap-

plied to the facts of the Walther-Jordan title demon-

strate that Walther was in possession as a tenant in

common and as trustee for certain of his co-tenants, in-

cluding the grantors of this appellant, and that Jordan,

if he succeeded to the interests of Walther at all stands

in no better position than did Walther and the admin-

istratrix of his estate. The possession of appellant's

grantors had never been disturbed, no ouster had oc-

curred and no acts of exclusion upon the part of Wal-

ther equivalent to an ouster had taken place. A person

all the while in possession according to his right can-

not while holding the possession be divested of that
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right in favor of another. Authority in support of this

proposition may be found in

Love V. Watkins, 40 Cal. 547;

McCauley v. Harvey, 47 Cal. 497.

As further illustration of this principle the following

cases are cited :

—

In Altschul V. Pollack, 55 Cal. 633, the Court said

(syllabus) :

—

"In an action to establish an involuntary trust as to

real estate against Mary P. and to compel a convey-

ance of the legal title, it appeared that the cause of

action accrued more than eight years before the com-

mencement of the action but that the plaintiff was at

that time in the possession of the land by his tenant,

and remained so until about December, 1867, at which

time the defendant entered upon the land by collusion

with the tenant, and thenceforth claimed to hold ad-

versely. Held upon a plea of the statute of limitations,

that the plaintiff was not barred."

In Gilbert v. Sleeper, 71 Cal. 294, the Court cites

Love V. Watkins, supra, saying:

"The statute never runs in favor of a trustee as

against his cestui que trust while the latter is in pos-

session of his estate." The Court also cited upon this

point Beebe v. Dowd, 22 Barb. 255.

Scadden Flat G. M. Co, v. Scadden, 121 Cal. 39,

was an action to enforce an express trust. It was con-

tended that the action was barred by the statute of limi-

tations, or by unreasonable delay in bringing the suit.

1
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Appellants contended that the evidence showed noth-

ing more than a constructive trust; that such a trust is

born of fraud, and presupposes an adverse claim from

the beginning; and that section 343 of the Code of Civil

Procedure, which prescribes a four years' limitation

applied, and that for the purpose of avoiding that sec-

tion of the Code, an express trust is set forth in the com-

plaint. The Court said: ''In this appellants are

mistaken. The complaint alleges an agreement to sell

and convey the property to the corporation for a cer-

tain quantity of stock, that stock was delivered, but the

conveyance was not executed. This constitutes a re-

sulting trust, and differs from a constructive trust in

that the latter is forced upon the conscience of the

trustee against his will, and generally to prevent the

consummation of a fraud; while an express trust dif-

fers from a resulting trust only in the manner in which

it is proven; but when proven a resulting trust is en-

forced in the same manner as an express trust. {Love

V. JVatkins, 40 Cal. 547, 568; 6 Am. Rep. 624.) That

a purchaser who has paid the purchase price may be

barred of an action against the settler to enforce the

trust resulting from such transaction is not doubted;

but the statute will not begin to run so long as the pur-

chaser remains in possession; for it would (as was

stated in Love v. JVatkins, supra), ''these curious re-

sults must follow; that the equitable owner of land is

barred of his right while holding possession according

to his right, and without an adverse claim or posses-

sion; and a person out of possession acquires title to



78

real estate by the statute of limitations against a person

holding adversely.

''And I have never yet met with a case, whatever the

character of the trust, where the statute has been held

to bar the right of the beneficiary in favor of the

trustee, where the beneficiary has continued in pos-

session according to his right, and no adverse claim

made by the trustee. Such a case would be at variance

w^ith the fundamental idea of statutes of limitation that

possession draws to it, or rather extinguishes all adverse

claim and titles.

Lakin V. Sierra Buttes G. M. Co., 25 Fed. 347, was a

suit to enforce a constructive trust. In that case Judge

Sawyer said:

"Upon well settled principles of the law the statute

does not begin to run against a cestui que trust in pos-

session until the date of his ouster, no matter w^hether

the trust is expressed or impiied.^^ (Citing Love v.

Watkins, 40 Cal. 569; McCauley v. Harvey, 49 Cal.

497; Altschulw. Pollack, 55 Cal. 633.)

"Equity courts in cases of concurrent jurisdiction

usually consider themselves bound by the statute of

limitations which govern courts of law in like cases, and

this rather in obedience to the statute of limitations

than by analogy. {Wagner v. Baird, 7 How. 234.)

" In many other cases they act upon the analogy of the

statutory limitations at law, as where a legal title would

in ejectment be barred by twenty years' adverse pos-

session courts of equity will act upon the like limitation,

and apply it to all cases of relief sought upon equitable

titles or claims touching real estate. {Moore v. Green,
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2 Curt. C. C. 202; 2 Story Eq. Jur., 8th ed., 520; Far-

num V. Brooke, 9 Pick. 243.)

'^Support to these propositions is found everywhere,

but there is a defense peculiar to courts of equity

founded on lapse of time and the staleness of the claim

where no statute of limitations governs the case!*

Godden v. Kimmell, 99 U. S. 210.

In McGoon v. Scales, 9 Wall. 27, Mr. Justice Mil-

ler, in delivering the opinion of the Court said:

*'It is a principle too firmly established to admit of

dispute at this day, that to the law of the State where

land is situated must we look for the rules which govern

its descent, alienation, and transfer, and for the effect

and construction of conveyances."

See, also,

Brine v. Ins. Co., 96 U. S. 635;

Forsyth v. Hammond, 166 U. S. 58;

Williams v. Gaylord, 102 Fed. 372.

And the settled decisions of the highest Court of the

State, as to the law of real property therein, whether

grounded upon the construction of a statute, or the un-

written law, are also followed by the national courts as

the law of the State.

Jackson V. Chew, 12 Wheat. 162;

Williamson v. Suydam, 6 Wall. 738;

Canal Co. v. Clark, 13 Wall. 311.

That doctrine has been extended to the construction

of statutes of limitations by the highest court of the

State,
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Case of Broderick's Will, 21 Wall. 518,

which was a case in which the Supreme Court foUowxd

the statute of limitations of the State of California.

In Taylor v. Holmes, 14 Fed. 499, it is said:

"Federal courts, in passing upon questions relating to

property in the several States, recognize statutes of limi-

tations, and give them the construction and effect that

are given by local tribunals; and they will consider

equitable rights as barred by the same limitations, where

nothing has been done or said directly or indirectly to

recognize such equitable claims by the adverse pos-

sessor."

In this State there is a statute applicable to every case

that can arise, and the statutes are as applicable to cases

in equity as to cases at law, and the National courts of

equity should, therefore, yield obedience and give effect

to them as such.

Norris v. Haggin, 28 Fed. 279;

Chemical Nat. Bank v. Kassane, 32 Fed. 430.

Section 318 of the Code of Civil Procedure of this

State is as follows:

—

"No action for the recovery of real property, or for

the recovery of the possession thereof, can be main-

tained unless it appears that the plaintiff, his ancestor,

predecessor, or grantor was seized or possessed of the

property in question within five years before the com-

mencement of the action."

In construing this section the Supreme Court of this

State said in the case of Goodnow v. Parker, 112 Cai.
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443) which was an action to compel a conveyance and

to quiet title:

"This section distinguishes between actions 'for the

recovery of real property' and actions 'for the recovery

of the possession thereof.' Either of these actions may

be maintained at any time within five years, not neces-

sarily from the inception of the right of ownership or

of possession, but if the plaintiff, or his ancestor, pre-

decessor, or grantee 'was seised or possessed' within

five years before the commencement of the action, an

action for either of these purposes may be maintained.

The limitation is not from the date when the fraud or

mistake occurred, nor from the date of the discovery

of the facts constituting the fraud or mistake, but from

the time when the plaintiff lost the seisin or possession,

though such loss of seisin or possession resulted from

the advantage taken by the defendant of such fraud

or mistake. * * * In Oakland v. Carpentier, 13

Cal. 540, 552, the court considered section 17 (Woods
Dig. 47), which is the same as subdivision 4 of section

338 of the Code of Civil Procedure, except that the

words 'or mistake' have been inserted after the word
'fraud.' That was an action to set aside or cancel a

deed upon the ground of fraud, to which was pleaded

said statute of limitations. The court said: 'We think

that this provision has no relation to an equitable pro-

ceeding to set aside a fraudulent deed of real estate

when the effect of it is to restore the possession of the

premises to the defrauded party. In such a case the

action is substantially an action for the recovery of the

real estate; indeed it is literally.

"In Stewart v. Thompson, 32 Cal. 261, the action

was to cancel certain conveyances alleged to be clouds

upon plaintiff's title. The court, by Sanderson, J.,
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said: We consider that the limitation of three years

does not apply to an action of this character. It is true

that the clouds in question have their inception in

fraud, but fraud is not a universal characteristic of the

cause of action, and cannot, therefore, be adopted as a

test of the true nature of the action, when its position in

the various categories presented by the statute of limi-

tations comes to be considered. We so held in Hager
V. Shindler, 29 Cal. 60. * * * If fraud exists, it

does so merely as a feature in the case, and not as a test

of the true nature of the cause of action within the

meaning of the statute. A similar principle was laid

down in Clausen v. Meister, 93 Cal. 555, 557. * *

'^People V. Blankinshipy 52 Cal. 619, cited by appel-

lant, was an action brought by the State to cancel a

patent issued to the defendant for State lands upon the

ground that the patent was fraudulently procured. No
other relief was sought, and no other relief was perti-

nent or necessary under the complaint. The reported

facts are meager, and the opinion of the Court is brief,

and no authorities are cited. The question arose upon

demurrer to the complaint based upon the statute of

limitations here under consideration. The efifect of a

cancellation of the patent would appear to be the same

as the cancellation of the deed in Oakland v. Carpen-

tier, supra, viz.: to restore the land to the rightful

owner, and that hence it was an action to recover the

property to which the three years' limitation did not

apply; the Court, however, regarded it as an action for

relief upon the ground of fraud. From the fact, how-

ever, that none of the earlier cases we have cited are
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mentioned or referred to, we infer that they were not

called to the attention of the Court, and that the ques-

tion here under discussion was not considered, and that

therefore it should not be held to have overruled the

prior cases, and especially since the construction we

have adopted in this case is supported by the later cases

above cited."

See, also,

Watson V. Sutro, 86 Cal. 527;

King V. Gotz, 90 Cal. 240;

State V. Moore, 12 Cal. 70;

McKeon v. Bisbee, 9 Cal. 70;

Hughes V. Devlin, 23 Cal. 50;

Buswell on Lim., sec. 278;

People V. Center, 66 Cal. 551

;

Duff V. Duff, 71 Cal. 529.

In support of the proposition that this suit is in sub-

stance and in fact equivalent to an action to recover the

premises, as the necessary effect will be to ultimately

give possession of the premises to the appellant, and

that this being so the same limit should be adopted as

in an action at law, we cite:

Elmendorf V, Taylor, 10 Wheat. 152;

Manning v. Hayden, 5 Saw. 379;

Coulson v. Walton, 9 Pet. 62;

Harris v. King, 16 Ark. 122;

Ward V. Van Bokkelen, i Paige, 100;

Walker v. Walker, 16 Serg. & R. 379;

Ferris v. Henderson, 22 Ohio St. 568;
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Perry v. Graig, 3 Mo. 525

;

McDowell v. Goldsmith, 2 Md. Ch. 370;

Field V. Wilson, 6 B. Mon. 479;

Murphy V. Balir, 12 Ind. 184;

Weaver v. Froman, 6 J. J. Marsh, 213

;

Varick V. Edwards, 1 1 Paige, 289

;

Baker v. Whiting, 3 Sum. 475;

Boone V. Childs, 10 Pet. 177;

i/«// V. LflU'^ 102 U. S. 461.

The bill shows that the possession of the parties in

the case at bar was not disturbed until respondent Hun-

tington entered into possession of the premises in 1900

in hostility to the Walther estate and all others claim-

ing title to the premises. And there was no occasion

shown in the bill for the appellant or its grantors to

vindicate their rights until respondent Jordan joined

with respondent Huntington and others and brought

suit against this appellant and others to quiet title to the

premises in January, 1903.

Orthwein v. Thomas, 21 N. E. Rep. 434.

Massenburg v. Denison, 71 Fed. 625.

One who has been in continuous and peaceful pos-

session of land whereof he is equitable owner, no ad-

verse claim being asserted until the institution of an

action of ejectment is guilty of no laches in not resort-

ing to equity to obtain the legal title.

Ruckman v. Cory, 129 U. S. 387.
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Accordingly lapse of time forms no bar to an action

brought by a party in possession according to his right,

or within the period fixed by the statute of limitations,

if out of possession.

"If this action is not barred by some statute of limi-

tation, we do not think, under the circumstances of the

case disclosed in the complaint, that laches should be

imputed to the plaintiff to defeat it."

Fawcett v. Fawcett, 85 Wis. 332.

As the bill fails to show an ouster by Walther, fol-

lowed by adverse possession for the statutory period the

bill is not demurrable on the ground of laches.

Hazard v. Dillon, 34 Fed. 486.

When the delay has not prejudiced the party plead-

ing laches, it will not be deemed a bar if the suit in

equity is not barred by the statute of limitations.

Lux V. Haggin, 69 Cal. 255.

In Mason v. Hartford etc. Co., 19 Fed. 53, it is said:

"Where one acquires title with full notice and sub-

ject to an incumbrance of a lien, he cannot charge

laches on the part of the person bringing suit to enforce

the lien if the suit is brought within the time prescribed

by the statute."

See, also,

Cotton V. Wood, 25 Iowa, 43;

Haggerty v. Mann, 56 Md. 522;

Dengen v. Gittings, 3 Gill (Md.) 138;

Fahs V. Taylor, 10 Ohio, 498;

Gist V. Cattell, 2 Dess. (S. C.) 53.
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If the laches complained of ought properly to be

attributed not to appellant's delay but to respondent

Jordan's careless neglect to avail himself of sufficient

opportunities of information, he cannot plead the ap-

pellant's laches as a bar to the suit.

fVessler v. Craig s Adm., 80 Va. 22.

It may happen that there has been such an amount

of laches on the part of those seeking relief, that the

Court may be of opinion that more injustice would be

on the whole done by granting than by refusing relief.

Bosivell V. Coaks, L. R. 27 Ch. Div. 456.

See, also,

Ruckman v. Cory, 129 U. S. 389;

Ullman v. Clark, 75 Fed. 868.

And as the possession of Walther was the possession

of a co-tenant and as trustee, respondent Jordan can-

not plead the defense of laches for a period less than

the statute of limitations.

Insurance Co. v. Eldredge, 102 U. S. 545.

CONCLUSION.
Taking the case as stated in the bill it does not appear

that the appellees have suffered any prejudice by delay

and the appellant's claim is not barred by laches.

Research has failed to disclose the report of any

other suit wherein a co-tenant and trustor of an im-

plied trust upon which an express trust has been built,

who sought a restoration of its rights in the absence of

an adverse holding or of a repudiation of the trust
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being held to be barred by laches. And this, at the in-

stance of respondents like Troop, who is substantially

in the same position as appellant; or, like Huntington,

who stands without predecessor in interest or grantor

connected with the title as to 962J feet, but merely

upon a judgment rendered in January, 1902, which is

not binding upon appellant, and an equitable in-

terest of 371 feet which is locked up in the express

trust that appellant seeks to close; or, like the Carr

Realty Company, w^hich occupies the Procrustean po-

sition of claiming title from the Carr estate, which

had previously disclaimed all interest in the property

in 1898, thus virtually acknowledging appellant^s

claims; or, claiming under a new title created by the

judgment of January, 1902; or, like Jordan, who

claims to be the successor in interest of Walther, who

died in 1886, whose estate remained unadministered

upon for ten years and undistributed for some six years

more, and whose deed from Carr was unrecorded for

eighteen years. (Trans., p. 33.)

The mere lapse of time between the issuance of the

patent and the bringing of this suit is immaterial per

se, the parties, excepting Robinson, and Walther, being

in exactly the same position for twenty-ilw«€ years from

1875 ^o 1900. In that year the Carr heirs conveyed to

the Carr Realty Company. In 1902 judgment was ren-

dered, in a suit to quiet title in the State Court, awarding

Huntington 962^ feet, Jordan's predecessor 937^ feet,

Carr Realty Company 750 feet, Troop 200 feet, and

Robinson 150 feet. That judgment created no change
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in the position of the parties due to laches upon the

part of this appellant or its grantors, who were not

parties nor privies to said suit and is not res adju-

dicata, as a trust can neither be enforced nor closed in

such a suit. Since 1902 the respondents Nowlin and

Miller, as grantees of Huntington, and Jordan are the

only strangers to the title as it stood in 1875. As Hun-

tington acquired the Robinson interest of 150 feet and

the equitable title from Chipman of 37I feet and trans-

ferred to Nowlin 150 feet and to Miller 20 feet, and as

all claim thereto is waived by appellant their interests

are not substantially involved in this suit. Jordan ac-

quired his interest in October, 1902, and it must be pre-

sumed he did so with full knowledge of the trusts

enveloping his interest. This presumption gains

strength from the fact that quickly after he acquired

his interest he joined Huntington, the Carr Realty

Company, and others, in taking the initiative in this

matter by bringing suit to quiet title against this appel-

lant and others—a mistaken remedy but certainly evi-

dence that Jordan and his co-plaintiffs were not lulled

into security by any act of the appellant or its grantors.

The appellant and its predecessors in interest having

been in possession of the property in controversy until

ousted by Huntington were not guilty of laches, inas-

much as their rights were not asserted by adverse pos-

session or suit prior to such ouster on January, 1900.

Respectfully submitted,

A. H. RICKETTS,
Counsel for Appellant.


